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September 12, 2005

The Honorable Thomas Moyer
Chief Justice of the Ohio Supreme Court

The Honorable Evelyn Stratton, Terrence O’Donnell, Judith Lanzinger, and Maureen O’Connor

Justices of the Ohio Supreme Court
65 S. Front St.
Columbus, OH 43215

Dear Chief Justice Moyer and Justices Stratton, O’Donnell, Lanzinger, and O’Connor:


On behalf of Ohio Citizen Action's 100,000 dues-paying members, I call on each of you to recuse yourself from the FirstEnergy case filed on October 1, 2004, by Ohio Consumers' Counsel Janine Migden-Ostrander. That suit appeals the June 9, 2004, order of the Public Utilities Commission of Ohio approving FirstEnergy's rate plan. According to the suit, the plan should be scrapped as a violation of Ohio's 1999 Ohio's electric choice law. 

Since the Court has scheduled oral arguments in this case for September 28, 2005, now is the time for you to act. 

Your recusal is necessary due to the large contributions FirstEnergy PACs and employees gave each of you in the last decade, the billions of dollars at stake in the case, and the political implications of its outcome.  

According to a new analysis by Brandi Whetstone, the following are the total contributions to Ohio Supreme Court Justices from FirstEnergy and FirstEnergy subsidiaries, including PACs and employees, from 1995 – 2005:

	Justice Evelyn Stratton
	$38,952.15

	Justice Terrence O’Donnell
	$30,000.00

	Chief Justice Thomas Moyer
	$23,680.00

	Justice Judith Lanzinger
	$20,550.00

	Justice Maureen O’Connor
	$11,600.00

	Total
	$124,782.15


Contribution information is enclosed with this letter.  If you have specific questions about your totals, please call Brandi Whetstone at 614-263-4111.

Your recusal is warranted regardless of FirstEnergy's motives in giving you campaign contributions. It is instructive, however, to review the chronology of FirstEnergy's campaign contributions to see what they clearly had in mind.

First, the contributions aggregated above were not spread out evenly throughout the decade.  For example, 86% of FirstEnergy’s contributions to Chief Justice Moyer took place during the 2004 campaign.

It gets worse:  Virtually all of FirstEnergy's campaign contributions to 2004 Supreme Court candidates came on one day, August 6, 2004.  There were 44 contributions in one day.

Why is August 6 significant?

In the spring of 2004, while FirstEnergy was pushing its $3 billion rate case before the Public Utilities Commission, new leadership arrived at the Office of Consumers' Counsel. The previous Counsel, Rob Tongren had been forced out due to the scandal over the previous FirstEnergy rate decision.

Within days of her swearing-in, new Counsel Janine Migden-Ostrander was reported to be considering taking the FirstEnergy case to the Ohio Supreme Court if the Commission approved it ("Rate debate could hit high court," Jay Miller, Crain's Cleveland Business, April 12, 2004.)


On June 9, 2004, the Commission approved FirstEnergy's plan. A few days later, Shari Weir, 

Ohio Citizen Action's Cleveland Director, again warned that plan opponents could take the case to the Supreme Court ("PUCO lets price gouging go forward," Shari Weir, column, Crain's Cleveland Business, June 14, 2004).

Wednesday, August 4: The Commission met again for final adjustments to its June 9 order. This was the occasion when the Commission could have brought its order into line with the 1999 state law, and avoided a Supreme Court showdown. 

Instead, it made the June 9 order worse by permitting FirstEnergy to apply for fuel cost rate increases as early as 2006. 

Thursday, August 5: In reviewing this Commission decision on August 5, FirstEnergy CEO Anthony Alexander must have realized that a Supreme Court case was now inevitable. 

Friday, August 6: Within 24 hours, on August 6, FirstEnergy money was pouring into Ohio Supreme Court candidates' treasuries.

Can it be any clearer that FirstEnergy was attempting to use its money to influence the outcome of this forthcoming case?

In the last year, justices have twice shown themselves ready to offer a recusal from major cases when conflicts of interest arose:

The first was in the Citizens for a Strong Ohio case:  "Four Ohio Supreme Court justices, all victims or beneficiaries of corporate-bankrolled election ads, will not participate in decisions related to the Ohio Chamber of Commerce's attempt to prevent disclosure of its contributors. Chief Justice Thomas Moyer and Justices Alice Robie Resnick, Terrence O'Donnell, and Evelyn Lundberg Stratton have recused themselves from an appeal filed by the chamber's non-profit Citizens for a Strong Ohio" (Toledo Blade, November 9, 2004).

The second was in the Thomas Noe case: “Yesterday, five Supreme Court justices recused themselves from three public records lawsuits in the rare-coin scandal. All had received big contributions from Thomas Noe, the central figure in the scandal, or his wife, Bernadette Noe: 

Thomas Moyer ($5,250), Terrence O'Donnell ($5,250), Judith Lanzinger ($5,000), Evelyn Stratton ($4,510), and Maureen O'Connor ($3,500), Toledo Blade, May 19, 2005).


In announcing his decision to recuse himself in the latter case, Chief Justice Moyer said, ““It is not necessary for a judge to recuse himself just because an attorney or party has contributed to his campaign. However, this is a high-profile case with political implications and with potential personal consequences for the campaign contributor in question.” 


The FirstEnergy case easily meets this standard.  The FirstEnergy contributions were far larger than in the rare-coin case, and the consequences of the decision will be incalculably higher.  The case could not be more high-profile and political, since it combines the deregulation law, contested for six years running, with the behavior of FirstEnergy management, a matter of national news twice in the last three years.   

What are Ohioans to conclude if you do not recuse yourselves in this case?

Sincerely, 

Sandy Buchanan
Executive Director
614 West Superior Avenue

Suite 1200

Cleveland, Ohio 44113

216-861-5200

