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June 10, 2009
The Honorable Thomas J. Moyer

Chief Justice of the Ohio Supreme Court
Supreme Court of Ohio
65 South Front Street 
Columbus, Ohio 43215-3431

Dear Chief Justice Moyer:

Caperton v. A.T. Massey Coal Co. was a signal to every state to reconsider recusal standards and closely examine judicial elections. The U.S. Supreme Court has just spoken and it is time to take a new look at the influence of independent expenditures or issue ads on judicial elections in Ohio.  The Next Steps Conference and the working groups that came out of the conference led to much stronger disclosure, so that Ohioans are now able to track the contributions to all political advertisements. I urge you to establish a study committee to further examine the influence of independent expenditures or issue ads on judicial elections in Ohio.  This committee could be charged with recommending ways to address the impact of these contributions and a system for identifying recusal standards. 
Justice Anthony Kennedy, writing for the majority stated on page 14, “We conclude that there is a serious risk of actual bias—based on objective and reasonable perceptions—when a person with a personal stake in a particular case had a significant and disproportionate influence in placing the judge on the case by raising funds or directing the judge’s election campaign when the case was pending or imminent.”  He went on to highlight the role of independent expenditures when he stated “Blankenship contributed some $3 million to unseat the incumbent and replace him with Benjamin. His contributions eclipsed the total amount spent by all other Benjamin supporters and exceeded by 300% the amount spent by Benjamin’s campaign committee.”
Television advertising has become a central feature of judicial campaigns in Ohio. According to the Brennan Center for Justice and Justice at Stake, since 2000, Ohio television stations have aired more Supreme Court campaign ads than any other state.  In 2000, third-party groups are estimated to have spent over $2.7 million, $1.6 million in 2002 and over $2 million in 2004 on television advertisement related to the Ohio Supreme Court. In 2006, the Partnership for Ohio’s Future, the affiliate of the Ohio Chamber of Commerce, spent almost $1.3 million on television airtime supporting its two preferred candidates; in 2008 the Partnership spent nearly $1 million.  
A study committee could build on the work of the Task Force on the Code of Judicial Conduct.  A broad-based, diverse committee composed of stakeholders including the legal community, academia, the political parties and citizen groups could examine the various ways to address political advertising and recusal.  For example, the study committee could explore whether an independent commission should be created to adjudicate recusal motions.  This type of commission could be composed of retired judges and/or community leaders.  Parties who were concerned about the influence of these independent expenditures could seek recusal of a judge by submitting an application to the commission to have the judge removed.   It is naturally problematic to leave recusal decisions up to individual judges. This type of independent commission would increase faith in the process. 

As you know there are limits on individual donors, but Ohio does not have aggregate limits on entities.  This committee could also examine the role of contributions from associated entities.  The study committee could, for example, explore aggregate limits. A rule could be established that triggers disqualification after receipt of a large aggregate contribution, not just from a single donor, but collectively from all donors associated with a party to litigation or with counsel.  An example of aggregate contributions that could trigger disqualification would be contributions from corporate officers, management-level employees and law firm partners.  

Thank you very much for your time and I hope that you will seriously consider establishing a broad-based, diverse study committee in light of Caperton v. A.T. Massey Coal Co.
Sincerely,

Catherine Turcer

Director of the Money in Politics Project

Ohio Citizen Action

85 E. Gay St. Suite 713
Columbus, Ohio 43215

