May 1, 2008

The Honorable Judge Thomas Bryant, Chair
Task Force on the Code of Judicial Conduct
Supreme Court of Ohio
65 South Front Street, 7th Floor
Columbus, Ohio 43215-3431

Submitted via email to judconduct@sconet.state.oh.us
Dear Judge Bryant:

Thank you for this opportunity to comment on the proposed Ohio Code of Judicial Conduct. Ohio Citizen Action is nonprofit and nonpartisan and is a partner of the Justice at Stake Campaign. The Money in Politics Project of Ohio Citizen Action has been producing studies examining campaign contributions to statewide and legislative candidates and the political parties since 1994.  I am the co-author of a number of studies exploring campaign contributions to candidates for the Ohio Supreme Court including ongoing research that examined contribution patterns through out the election cycles of 2002, 2004 and 2006.  

The rising cost of Ohio judicial elections, along with well-funded efforts by interest groups to influence the outcomes of these races, has raised serious concerns about the judiciary’s independence and impartiality.  Judicial candidates typically receive many of their contributions from attorneys who appear in their courts and the clients they represent.  Clients who expect to have litigation pending on a regular basis have an obvious incentive to seek influence over judicial candidates.  Judges are supposed to provide independent, unbiased, and fair decisions—not be swayed by financial support.  However, it is difficult to square this with the new reality of judicial campaigns in Ohio and many other states around the country.  
Supreme Court campaigns are now high-stakes contests in which chambers of commerce, tort reform organizations, plaintiffs’ lawyers and other, often much narrower interests spend substantial resources.  Television advertising has become a central feature of these campaigns.  According to the Brennan 
Center for Justice and Justice at Stake, since 2000, Ohio television stations have aired more Supreme Court campaign ads than any other state.  We are the only state that has seen at least 5,000 judicial broadcast spots in each of the last four cycles and over 10,000 TV spots per cycle in 2000, 2002 and 2004.
The appearance of fairness and impartiality is so important.  Unfortunately, as you know, the past ten years have eroded public confidence in the Court. National public opinion surveys for Justice at Stake from 2001 and 2004 found that over 70% of Americans believe that campaign contributions have at least some influence on judges’ decisions.  A 2002 poll by the League of Women Voters of Ohio showed that 83 percent of Ohio voters think that campaign contributions influence judicial decisions.  An examination of the Ohio Supreme Court by The New York Times in 2006 found that Ohio Supreme Court justices routinely sat on cases after receiving campaign contributions from the parties involved or groups that filed supporting briefs.  The Times found that on average, justices voted in favor of contributors 70% of the time.  In the 12 years the paper examined, Ohio Supreme Court justices recused themselves only 9 times in 215 cases with the most direct conflicts of interest.  
In 2006, our Chief Justice Thomas J. Moyer described the problem with our current system to National Public Radio this way, “Human nature is that we help people if they help us.”  Justice Paul Pfeiffer described fundraising this way to The New York Times “Everyone interested in contributing has very specific interests. Whether they succeed or not, it’s hard to say.”

This problem is very well documented and we should all be concerned about the loss of public faith in the integrity of the judicial process.  Therefore, I was extremely surprised that Rule 2.11 did not include disqualification standards based on campaign contributions (Lines 29-33) from the American Bar Association’s Model Code of Conduct. Although, the ABA has left each state to choose a specific contribution amount that might trigger recusal, since 1999, it has recommended mandatory disqualification of any judge who has accepted large contributions from a party appearing before him/her.  
It is essential that public confidence in the courts is restored and establishing disqualification standards based on direct campaign contributions is essential. Disqualification standards due to campaign contributions may seem unnecessary in light of campaign contribution limits (Rule 4.4).  However, it is important to note that the individual contribution limits for candidates for the Ohio Supreme Court in the proposed rules (lines 106-108, $3,000) higher than the limits at the federal level ($2,300). 

At minimum, a rule should be established that triggers disqualification after receipt of a large aggregate contribution, not just from a single donor, but collectively from all donors associated with a party to litigation or with counsel.  An example of aggregate contributions that could trigger 
disqualification would be contributions from corporate officers, management-level employees and law firm partners.  
Of course, this does not address independent expenditures. In 2000, third-party groups are estimated to have spent over $2.7 million, $1.6 million in 2002 and over $2 million in 2004 on television advertisement related to the Ohio Supreme Court. In 2006, the Partnership for Ohio’s Future, the affiliate of the Ohio Chamber of Commerce, spent almost $1.3 million on television airtime supporting its two preferred candidates.  The influence of this money on the judicial process could be addressed by creating an independent commission to adjudicate recusal motions.  A commission could, for example, be composed of retired judges.  Parties who were concerned about the influence of these independent expenditures could seek recusal of a judge by submitting an application to the commission to have the judge removed.   It is naturally problematic to leave recusal decisions up to individual judges. This type of independent commission would increase faith in the process. 
Once again, I appreciate this opportunity to comment on the proposed rules and look forward to the committee’s next draft.  Please feel free to call me if you have any questions or would like to discuss this in more detail. 
Sincerely,

Catherine Turcer

Director of the Money in Politics Project

Ohio Citizen Action

1200 Chambers Road, #307

Columbus, Ohio 43212

614-487-7880 
