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Testimony on Senate Bill 8

Submitted by Jennifer Brunner, Ohio Secretary of State
Chairman Hughes, ranking member Fedor, and distinguished members of the Senate Committee on State and Local Government and Veterans’ Affairs.  I appreciate the opportunity to provide testimony on Senate Bill 8.  
BACKGROUND 
Thanks to state and local elections’ officials working together, the November 4, 2008, general election was one of the most successful elections in recent history.  A record number of Ohioans voted with confidence in a free, fair, open and honest election system.  

To build on this success, I immediately convened the Ohio Elections Summit in conjunction with the Brennan Center for Justice of the New York University Law School.  Its purpose was to solidify the best practices that led to this success, as well as to determine new best practices that could be implemented to enhance our voting system.  Over 200 elections officials, elections experts, voting advocates, and interested citizens attended the summit.  

This successful summit was followed by the Ohio Elections Conference on March 12th and 13th.  Over 350 people took part in the conference in an effort to create broad, bipartisan consensus on five specific elections concerns – Ohio’s Statewide Voter Registration Database, provisional ballots, voter identification requirements, early absentee voting, and poll worker recruitment and training.  I am pleased to report that, based on the draft post-election report from Larry Norden of the Brennan Center for Justice and our own review of the summit and conference, bipartisan support for important elections enhancements is not only necessary – it is possible.

OVERVIEW 
With your help, I look forward to further enhancing Ohio’s election system with changes that are not only comprehensive, but have also been developed through a deliberative, bipartisan process.  While SB 8 does not yet reflect the suggestions that interested parties offered at the March 12th and 13th election conference, I believe we have an opportunity to work together on the vital elections enhancements Ohioans deserve.  

SB 8 addresses important issues such as the locations of in-person absentee voting, statewide voter registration database, observers during early voting, and the overlap between voter registration and early voting.  I respectfully note that these issues are very complex and sometimes controversial. 

For these reasons, I strongly urge this committee to consider amendments to SB 8 based on the bipartisan consensus reached at the Ohio Elections Conference.  Staff members are currently compiling recommendations from the conference which will be made available to you soon.

LITIGATION

Use of the recommendations from the conference will ensure that this bill will not only be developed through a bipartisan process, but it will also ensure the removal of all unintended consequences.  I believe that constructing election reform legislation in a more deliberative manner lends to litigation risk management. When I took office in 2007, I inherited 22 lawsuits from the previous administration.  Judges in some of those cases awarded attorney’s fees to the plaintiffs. To date, the State of Ohio has made payments totaling $1,018,169.00 in lawsuit-related payments. 
To date, Ohio taxpayers have paid $233,861 due to litigation related to HB 3 from the 126th Ohio General Assembly.
 There are three additional HB 3 related lawsuits still pending in the courts for which costs cannot be estimated.
  In their current form, proposed changes in SB 8 could lead to even more costly litigation. 

BUDGET IMPLICATIONS

Furthermore, SB 8 does not address how counties will pay for additional costs related to implementing the legislative changes. It is important to note that many of these changes fail to serve a pressing state purpose.  

SB 8 requires county boards of elections to notify absent voters by mail or telephone if the identification envelope is not filled out exactly in the form specified in the statute. Under the new, stricter requirement in SB 8, the number of flawed ballots will increase exponentially, even though boards already have the information they need to process absentee ballots.  Therefore, counties will incur unnecessary expense for notifying voters of any incomplete information.  This cost could be significant under the provision mandating notice to overseas and military voters. 

SB 8 also instructs county boards of elections to inform voters of mismatched data. The same cost concerns exist for the mismatch notification provisions as they do for the envelope notification provisions, especially given the deficiencies of the SWVRD provisions in SB 8. 
APPOINTMENT OF MEMBERS TO THE BOARDS OF ELECTIONS
On the issue of the appointment of members to the boards of elections, SB 8 is extremely problematic.  The Supreme Court of Ohio interpreted R.C. §3501.07 to allow a Secretary of State to reject only the first recommendation from the political party’s county executive committee.
  

SB 8 is problematic in that it removes the longstanding, limited discretion of the Secretary of State with regards to appointments to boards of elections.  As chief elections officer, the Secretary of State has a duty to the voters to ensure that their boards of elections function properly.  This duty cannot be met without the ability of the Secretary of State to guarantee a minimal level of knowledge and experience for board members. 
Because the Secretary of State provides the only check on party appointments to local boards of elections, a better course of action would be to clarify that the Secretary may reject subsequent party appointments.

STATEWIDE VOTER REGISTRATION DATABASE
Senate Bill 8 also attempts to direct the Secretary of State to operate the Statewide Voter Registration Database in a way the database was not designed to perform and, more importantly, SB 8 does not take into consideration the changes currently being reviewed by our office and the Ohio BMV.  Unfortunately, this bill includes overly-broad and simplified language that could be construed as violating federal law.  

SB 8 requires the Secretary of State to enter into an agreement with the director of the Ohio BMV “to match information in the statewide voter registration database with motor vehicle records for the purpose of verifying the accuracy of the information provided on voter registration applications, as required by 42 U.S.C.15483.”

As written, this section could fundamentally alter the relationship between the SWVRD and the Ohio BMV.  Under the current system, the Secretary of State plays an active role, while the Ohio BMV and SSA play passive roles.  This legislation could create an active data checking system, where any change in a state database could trigger a mismatch in the SWVRD.

This provision does not take into account that “mismatches” may be due to any number of reasons, some of which are outside of voters’ control.  

ABSENTEE BALLOTS – STYLE AND ELIGIBILITY

The 5-day overlap, enacted by the General Assembly, has been recognized without problem since 1981.  Former Secretaries of State, including Tony Celebrezze, Sherrod Brown, Bob Taft, and Ken Blackwell, allowed Ohioans to register to vote and complete an absentee ballot during the overlap period.  The November 4, 2008, General Election was the first presidential election since the General Assembly passed no-fault absentee voting.

SB 8 creates a convoluted process to authorize and to establish up to three early voting locations.  A board must vote three to one in favor of having more than one location and then must vote three to one in favor of each geographic location.  This represents a significant erosion of the authority of the duly elected Secretary of State.  Currently, a tie vote by a board of elections must be forwarded to the Secretary of State for a final decision.  This safety valve is removed under SB 8, allowing either political party to “veto” early voting centers by forcing a tie vote.  Requiring a majority vote for one type of board decision will confuse an already complex system.
SB 8 changes the form for the absentee ballot ID envelope from substantial compliance to mandatory compliance.  Under this change, a voter must provide all the information on the envelope and that information must be an identical match with board of elections records – even though boards can easily verify identity and eligibility under the current standard.  As a result, there is a strong probability of many more valid absentee ballots cast by properly registered and eligible voters being rejected for technical, rather than substantive, reasons.   

The bill adds “incomplete” absentee ballot ID envelope statements to the list of items that may be used to challenge a person’s right to vote.  It also adds “incomplete” to “insufficient” ID envelope statements to the reasons a board must not accept or count an absentee ballot. This puts form over substance; any omission on the ID envelope, even if immaterial to determining a voter’s eligibility, would result in the ballot being challenged and/or rejected, creating the potential for the needless disfranchisement of a significant number of voters on a mere technicality.

OBSERVERS

Currently, observers are allowed during early voting and on Election Day.  The Ohio Supreme Court has ruled that observers must be allowed anytime and anywhere in-person voting is taking place.  

One provision in SB 8 redefines “during the casting of ballots” to include any time a person “votes” an absentee voter’s ballot in-person.  Article XVII, §1 of the Ohio Constitution defines the dates on which elections shall be held.
  Absentee ballots are not “cast” until they are “counted”, and no ballot is counted until Election Day.
  SB 8 redefines when the casting of ballots occurs and thereby, redefines when the election takes place.  SB 8’s redefinition of the timing of elections is likely an unconstitutional provision that will lead to costly litigation.     

Changes made to Ohio’s observer laws in SB 8 instruct that observers are only permitted to “watch and listen.” The bill explicitly prohibits observers from “interacting” with voters or precinct election officials. This provision very well could have First Amendment implications. The bill’s overbroad language would restrict observers from simply greeting a neighbor. Furthermore, Ohio Revised Code 3599 already provides for penalties when someone interferes with the conduct of an election. 
CONCLUSION
The proposed changes in SB 8 are not minor corrections of purportedly ambiguous laws.  SB 8’s provisions impact a great many other issues and sections of Ohio’s elections laws. The bill has the potential to negatively impact the entire elections process.  

As the chief election officer of the state, I believe that the concerns raised in SB 8 weigh heavy in light of our successful elections cycle.  I respectfully request that any election legislation be considered only after careful thought and deliberation so that we may offer comprehensive, bipartisan solutions to any issues that we may find.  All such legislation should take into account discussions with the Secretary of State’s office and the membership of the Ohio Association of Election Officials. 
I am looking forward to working closely with you on amendments to SB 8.  Thank you for the opportunity to provide testimony.  If you have any questions, I would be happy to answer them at this time.
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� The State paid $80,000.00 in relation to Boustani, et al. v. Blackwell, 460 F.Supp.2d 822 (N.D.Ohio 2006) and $153,861 in relation to Miller v. Blackwell, 348 F.Supp.2d 916 (S.D.Ohio 2004).


�King Lincoln Bronzeville Neighborhood Ass'n v. Blackwell, 448 F.Supp.2d 876 (S.D.Ohio 2006); Northeast Ohio Coalition for Homeless and Service Employees Intern. Union, Local 1199 v. Blackwell, 06-cv-02065 (S.D. Ohio); Project Vote v. Blackwell, 455 F.Supp.2d 694, 702 (N.D.Ohio 2006).


� State ex. Rel. Summit Cty. Republican Party Executive Commt. v. Brunner, 2008-Ohio-2824, ¶ 31.


� Ohio Constitution Article XVII, Section 1 provides that “[e]lections for state and county officers shall be held on the first Tuesday after the first Monday in November in even numbered years; and all elections for all other elective officers shall be held on the first Tuesday after the first Monday in November in the odd numbered years.” Ohio Const. Art. XVII, Section 1.


� See R.C. 3509.06; see also, State ex rel. Colvin v. Brunner, Slip Opinion No. 2008-Ohio-5041.  
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