IN THE COURT OF COMMON PLEAS
LUCAS COUNTY, OHIO

JOHN CLARKE, et al., : Case No. CI02004402472
Plaintiffs : Hon. Ruth Franks
:
-vs-
:
:
SUNOCO, INC. (R & M), :
Defendant :
:
:
:

AFFIDAVIT OF ALEXANDRA W. BUCHANAN IN SUPPORT OF MOTION FOR STAY PENDING ANTICIPATED APPEAL, RECONSIDERATION, etc.


STATE OF OHIO
COURT OF COMMON PLEAS OF LUCAS COUNTY, OHIO
 

State of Ohio 
County of Cuyahoga 


BEFORE ME, the undersigned Notary, ___________________________________________________  [name of Notary before whom affidavit is sworn], on this _________________  [day of month] day of _________________  [month], 20____, personally appeared ___________________________________________________  [name of affiant], known to me to be a credible person and of lawful age, who being by me first duly sworn, on ________  [his or her] oath, deposes and says

1. My name is Alexandra W. Buchanan.  I reside at 3648 Rockport Ave., Cleveland, Ohio 44111.  I have been employed by Ohio Citizen Action since 1978, and have served as executive director since 1993.  I work at our Cleveland headquarters office, 614 W. Superior Ave., Cleveland, Ohio 44113.

2. Ohio Citizen Action’s mission is to protect public health and the environment by preventing pollution from toxic chemicals.  As part of our work, we conduct “good neighbor campaigns,” where we organize local and regional neighbors of polluting facilities to urge these companies to change their practices and processes to achieve reductions in pollution. At any given time, we are conducting several of these campaigns simultaneously around the state of Ohio.
3. Often, the industrial facilities which we are trying to influence are large employers in the community, and also employ contractors, legal firms, and others in the course of business.  Because we have an extensive door-to-door and phone canvass program, we often encounter these company employees or contractors during the course of a good neighbor campaign.  It is a common situation for us to find that the individual employees or contractors agree with and support our campaign, but do not want their names to be publicly revealed or used because they are afraid that their employment could be jeopardized if their position is known.  We can provide many examples of this type of situation, from our campaigns at AK Steel, FirstEnergy, Sunoco, Cincinnati Specialties, and others.   Some people are reluctant to give us their health data or fill out a survey unless they can be assured that the information will not be turned over to the company in question.
4. As part of our community-based research, Ohio Citizen Action routinely conducts door-to-door canvasses of neighbors of polluting facilities, and asks them to respond to questionnaires about their health problems and symptoms. Over the past year, for example, we have conducted community health surveys in the neighborhoods surrounding the Sunoco Refinery in Oregon, the ISG Cleveland Works steel mill in Cleveland, and the Lanxess plastics plant in Addyston.

5. We have the following goals in using our health questionnaires: 

a) To learn what type of pollution residents may be experiencing from pollution sources in their neighborhoods;

b) to see if we find any indications or clusters of unusual health effects or diseases;

c) if the summary data warrants, to encourage professional health departments or agencies to examine the health problems in the neighborhoods in depth;

d) to inform residents about Ohio Citizen Action’s ongoing interests and campaigns in their neighborhoods;

e) to ask people whether they are interested in receiving further information to learn about the types of health effects residents may be about our campaigns or would like to become more involved.

6. These do not purport to be scientific surveys.  We aggregate the data, and make those results available to interested public health officials, the media or the public. We have never released anyone’s individual health information without their explicit permission.
7. Occasionally, our work has led to a decision by a government agency to conduct a more scientific, resource-intensive, health study.  This was the case, for example, in the community of Elmore, where our work in talking with residents and conducting sampling for beryllium near the Brush Wellman plant helped lead to an official health assessment by the federal Agency for Toxic Substances and Diseases Registry.

8. The information we have collected has sometimes played a part in influencing companies’ decisions to prevent pollution at their facilities. For example, our work in helping the Allen County Citizens for the Environment conduct health symptom surveys in the mid-1990s community residents convince BP America to make significant changes in its chemical plant.  

9. The technique of conducting community health surveys is not unique to Ohio Citizen Action.  Community and environmental organizations across the country gather data from residents living near polluting facilities.  The national Center for Health, Environment, and Justice, headed by Love Canal leader Lois Gibbs, for example, works with dozens of groups around the country who are working to prevent pollution and use the health questionnaire techniques when needed.

10. From May 2002 until March 2004, Ohio Citizen Action canvassed residents of Northern Ohio about the safety problems at the Davis-Besse nuclear power plant in Port Clinton, Ohio.  During this campaign, our canvassers talked to a number of employees or relatives of employees who were afraid of retaliation from FirstEnergy if they were to speak out publicly about safety at the plant.  The Nuclear Regulatory Commission, FirstEnergy itself, and consultants hired by FirstEnergy all produced reports during this time period based on interviews with workers about “harassment, intimidation, retaliation, and discrimination” at the facility.  These studies, including those conducted by FirstEnergy management, found evidence of retaliation (see attached memo, dated December 15, 2003, to Nuclear Regulatory Commission Regional Administrator James Caldwell from Paul Ryder and Shari Weir of Ohio Citizen Action).  From May to November 2003, for example, Davis-Besse employees reported that FirstEnergy managers committed at least 33 acts of "retaliation for raising nuclear safety/quality concerns." That's an average of one every six days.  During the previous six-month period, October 2002 to March 2003, employees also reported at least 33 acts of retaliation; again, one every six days. 

11. In the fall of 2003, while our good neighbor campaign at the Sunoco Oil Refinery in Toledo was underway, Sunoco announced that it was going to form a Neighbor Task Force to discuss environmental issues relevant to the refinery.  They asked Ohio Citizen Action and others for names of individuals who might be interested in serving on the task force.  One of the primary people we recommended for the Task Force was Anita LaPorte, who had been an active citizen in the community, had helped spark an investigation of health problems around Sunoco by the federal Agency for Toxic Substances and Disease Registry, and had previously been employed at a laboratory near the Sunoco facility.

12. Sunoco informed us that they would not allow Ms. Laporte to serve on the task force, which meant she would not be able to sit at the main table or ask questions during meetings, and that she would be removed from meetings if she asked a question in other than the “public comment” period at the end.  The reason Sunoco management gave for refusing to allow Ms. Laporte to participate in these discussions was that she had been involved in a lawsuit against the company in 1996, when she worked at the laboratory.  She had withdrawn the lawsuit and not pursued it for the past five years.  Nevertheless, Sunoco management would not allow her to participate.  This is an example of Sunoco retaliating against people that it apparently feels are too outspoken.
13.  During the course of our canvassing, we have encountered other individuals who are willing to give us information about Sunoco anonymously but are afraid to speak up.  Unless we violate their confidence, we cannot prove whether Sunoco would in fact retaliate against them.

14. The neighbors of Sunoco Oil who filled out the health questionnaires which have been subpoenaed as part of the “Clarke vs. Sunoco” lawsuit had no expectation that these questionnaires would be turned over to Sunoco or that they could themselves be subpoenaed or deposed by virtue of filling out the questionnaires. If they had been given this option, they may have chosen not to participate.  Ohio Citizen Action has no interest in being the agent for having individuals dragged into what could be an unpleasant or intimidating experience simply because they were willing to talk to a volunteer canvasser at their door.

15.  The Clarke vs. Sunoco lawsuit had been filed months before Ohio Citizen Action conducted its health survey.  Any individuals in the neighborhood could have joined the lawsuit as named plaintiffs if they chose to do so.  The lawsuit is unrelated to Ohio Citizen Action’s good neighbor campaign.
16. Counsel for Ohio Citizen Action offered counsel for Sunoco several alternatives to receiving the individual questionnaires with identifying names and addresses.  We have provided the aggregate data to Sunoco, have provided a list of the streets where all the questionnaires were from, and offered to provide the individual questionnaires with the names and addresses redacted.  We have also suggested that Sunoco conduct its own health survey or hire an independent expert to do so.  Counsel for Sunoco has refused each of these suggestions, insisting that it needs to see the personal health data of each individual involved, even though the great majority of these individuals are not named plaintiffs in the Clarke vs. Sunoco case.  
__________________________________  
[signature of affiant] 

__________________________________  
[typed name of affiant] 

__________________________________ 
[address of affiant, line 1] 

__________________________________  
[address of affiant, line 2] 


Subscribed and sworn to before me, this _________________  [day of month] day of _________________  [month], 20____. 

  [Notary Seal:]


__________________________________  
[signature of Notary]      
            
__________________________________  
[typed name of Notary]

        NOTARY PUBLIC

        My commission expires: ________________, 20____. 

