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Hon. Ruth Franks

-vs-

       


*

SUNOCO, INC. (R & M),


*
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*


SUPPLEMENTAL PLEADING WITH REGARD TO MOTION TO QUASH BY OHIO CITIZEN ACTION, INC. 

Comes now the third party deponent, Ohio Citizen Action, Inc., by and through its counsel, Bruce Comly French, Esquire, to supplement its prior pleadings in this matter; its argument and testimony at the hearing before the Court on October 14, 2004; with this Supplemental Pleading, etc. and its accompanying Affidavit.


In light of counsel Louis E. Tosi’s concession at the oral argument, that the defendant Sunoco does not seek any financial or fund raising information from this deponent, Ohio Citizen Action, Inc., withdraws from its Motion to Quash, etc. its claimed reliance upon trade secrets.


Remaining before the Court are two bases to sustain the objection of the third party deponent and thus quash the subpoena with regard to the health effects’ questionnaire.

First Amendment Associational Rights; related arguments

In its opening Motion and Memorandum in this matter, Ohio Citizen Action, Inc., argued that its membership lists and related organizational data was protected under the
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NAACP v. Alabama, 357 U.S. 449 (1958) line of cases (See Sunoco’s Memorandum in 

Opposition, etc., 9, n.17).  The logic of these cases, while factually distinguishable, is salient to this Motion to Quash.  In the line of cases cited, specific concern was directed at the interference with the civil rights of African-Americans by state governments in the Deep South.  The African-Americans had the right to join together to effect political change in the South before the passage of the Civil Rights Act of 1964 and the Voting Rights Act of 1965.  Fear of reprisals was deemed sufficiently clear, that the Supreme Court allowed membership lists to remain confidential in the face of state executive or legislative investigations.


The learning from these cases is that citizens ought not to be fearful of consequences for expressing their points of view.  Citizens in the region of the Sun refinery, when they wished to become known, forwarded to Sun officials postcards and other information voicing their view of the company’s operations.  (This was conceded by Mr. Tosi at oral argument; see also, Attachment A, Affidavit of Rachel Belz, paragraph (9).)


Ms. Belz’s Affidavit (at paragraphs (7) and (16)) also reflects the concern about “intimidation of neighbors by Sun Oil and/or [they] were afraid that neighbors of relatives who work at the plant would be jeopardized.”


 Thus, the interviews (which are described in other paragraphs of Ms. Belz’s Affidavit) were designed to provide information about neighbors’ perceptions of health effects in a manner to allow them to take concerted action to improve their lot in life. (See Affidavit paragraph (12)).  Obviously, no one envisioned that the questionnaire information would be made available to Sun or its lawyers, because those wishing to make a public complaint had already done so. (See argument above). (See Affidavit,
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paragraph (14)).


While the General Assembly has not yet enacted legislation against strategic lawsuits against public participation, the Ohio Court of Appeals of the Second District in Singer v. City of Fairborn, 73 Ohio App. 809, 820, 598 N.E.2d 806, 814 (1991), has recognized the common law tort of malicious interference with the constitutional right to petition the government for redress of grievances.  This public policy is exactly what is happening here, in that OCA summarized the non-personal data found in the questionnaires and submitted it to Lucas County, Ohio health officials. (See Affidavit paragraph (13)).


Should Sun be allowed to see the health questionnaires in their raw, unredacted form, citizens would be unlikely to disclose health information because of their very real fear that the very significant economic interest which they believe is causing their health problems would see their private medical complaints.


Because of its significant interference with the rights of citizens of Lucas County, Ohio, to redress their grievances, the Court must deny the defendant’s attempt to get this information through an artfully drawn subpoena request.  Should Sun truly desire to know of its neighbors’ health complaints, it should undertake its own health effects’ survey,  although that might then require Sun’s disclosure of them to federal regulatory authority under the Toxic Substances Control Act (15 U.S.C. § 2615), which may explain Sun’s lack of neighborhood interviewing.


Rights under the Health Insurance Portability and Accountability Act of 1996 (HIPAA) (42 U.S.C. § 1320d through d-7)


HIPAA is an extensive federal effort to safeguard private medical information.  While no reported case has been found with regard to HIPAA relating to the facts of this 
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case, the troublesome part of the HIPAA statute is the broad criminal provision found in Section 1320d-6.  In particular, subsection (a) applies to a “person” – presumably including OCA canvassers and OCA itself in the context of this Motion – causing the release of “individually identifiable health information relating to an individual.”  It is this criminal provision which gives rise to OCA’s concern about releasing the health effects’ information without a specific release from the interviewed person.


As the aforementioned Affidavit shows, no one being interviewed contemplated that identifiable health information would be disclosed without the interviewee’s prior consent.  In fact, the litigation over HIPAA has stressed that one manner in which information can be released is in a summary or redacted form.  Northwestern Memorial Hospital v. Ashcroft, Attorney General, 362 F.3d 923 (7th Cir. 2004).  Other courts have also been even more protective of the disclosures.  Law v. Zuckerman, 307 F.Supp.2d 705 (D.Md. 2004); Gunn v. Sound Shore Medical Center of Westchester, 5 A.D.3d. 435, 772 N.Y.S2d 714 (2004); Smith v. American Home Products Corp. 372 N.J. Super. 105, 855 A.2d 608 (2003).  This approach is also consistent with Ohio law which requires that a health care provider not release private medical information.  Biddle v. Warren General Hospital, 86 Ohio St. 3d 395 (1999). 


In summation, all of the sources identified above caution against disclosure of medical information without specific releases – such as the standard form received by counsel in an unrelated medical procedure (See Attachment B).

Conclusion

Should the Court conclude that the health questionnaires must be disclosed, notwithstanding the chilling effect upon OCA’s and citizens’ associational rights and ability to petition their government and the extensive law developing privacy rights under 
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state and federal law, the third party deponent requests that it be given permission to contact, individually, the interview respondents to give them the opportunity to either release the questionnaire in a redacted or unredacted form, or to allow them to have a limited period of time after receipt of a notification from OCA (perhaps 20 days) to file their own objection before this Court in this matter.


Should the Court believe that the questionnaires should be released, OCA requests that the Court hold an in camera inspection of these documents in both their redacted and unredacted form.







Respectfully submitted,





Bruce Comly French





Ohio Bar No. 0005298





Counsel for Third Party Deponent 
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CERTIFICATE OF SERVICE

I, Bruce Comly French, certify that I have caused a copy of the foregoing to be sent by expedited mail carrier this ______ day of October 2004 to:

Louis E. Tosi, Esquire
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1000 Jackson 

Toledo, OH 43624-1573
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