in the COURT OF COMMON PLEAS 

OF LUCAS COUNTY, OHIO

700 Adams Street

Toledo, OHIO 43624
JOHN CLARKE, et al.,


* 
Case No. CI0200402472


Plaintiffs


*






Hon. Ruth Frank

-vs-

       


*

SUNOCO, INC. (R & M),


*




Defendant


*


MOTION OF THIRD PARTY DEPONENT OHIO CITIZEN ACTION, INC., TO QUASH SUBPOENA TO PRODUCE DOCUMENTS IN PART AND FOR CLARIFICATION AND STAY 

Comes now the third party deponent, Ohio Citizen Action, Inc., by and through its counsel for the purpose of this matter, Bruce Comly French, Esquire, to move the Court to enter its Order quashing, limiting, and clarifying the subpoena.


The deponent and the defendant on July 29, 2004, agreed to continue the date for response to the original subpoena (Attachment 1) to August 31, 2004 (Attachment 2).


In the interim, a letter from defendant’s counsel (Attachment 3) has been received requesting the scheduling of a deposition.  By this pleading, counsel for the deponent requests that the matter of the deposition be stayed until this Motion to Quash, etc. is resolved by the Court; similarly, that any obligation to produce documents be stayed until the outcome of this matter.


Consultations with the defendant’s counsel did not resolve any of the issues raised in this motion.







Respectfully submitted,





Bruce Comly French





Bar Registration Nos.:





OH 0005298; DC 231423; PA 22177





P.O. Box 839





Lima, OH 45802-0839





(419) 222-6360





(419) 222-6268 (facsimile)







b-french@onu.edu (e-mail)

in the COURT OF COMMON PLEAS 

OF LUCAS COUNTY, OHIO

700 Adams Street

Toledo, OHIO 43624
JOHN CLARKE, et al.,
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Case No. CI0200402472


Plaintiffs
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Hon. Ruth Frank

-vs-

       


*

SUNOCO, INC. (R & M),


*




Defendant


*



MEMORANDUM IN SUPPORT OF MOTION OF THIRD PARTY DEPONENT OHIO CITIZEN ACTION, INC., TO QUASH SUBPOENA TO PRODUCE DOCUMENTS IN PART AND FOR CLARIFICATION AND STAY

This motion to quash and clarify is filed pursuant to Civil Rule 45 (C)(3).  In particular, the third party deponent relies upon subdivisions (b) and (d).

The subpoena sets forth in its Attachment A four questions.  These are responded to seriatim:  

 
1.        ANY AND ALL DOCUMENTS IN ANY WAY CONCERNING THE SUNOCO REFINERY IN OREGON, OHIO.


This question is vague and overbroad and objected to as burdensome.


In order to assist in framing a response, your third party deponent represents the following:


1.   The Ohio Citizen Action, Inc. web site, whose address is www.ohiocitizen.org,

contains information collected by Ohio Citizen Action in the public domain and, in particular, papers submitted by the defendant to state and local environmental enforcement agencies, including, but not limited to, emission reports, enforcement actions, and the TRI.  In addition, links are included to public sources, such as newspapers.  All of this information is either in the possession of the defendant or easily obtained by the defendant from the web site.  In addition, the web site includes several photos of the Oregon, Ohio community and general statements of persons living in Lucas County, Ohio.


2.   Ohio Citizen Action through staff and volunteers has undertaken several canvasses with the defendant’s neighbors.  Several of these sessions have been held this year, with the most comprehensive one being on August 14, 2004.  A one-page interview question form with answers was collected from 473 persons.  These may include identifying information of the respondents and are privileged by the First Amendment and equivalent guarantees of the Ohio Constitution or as trade secrets used in the deponent’s business to plan its future educational activities.


Sometimes flyers are distributed which contain information drawn by the previously described web site.  In addition, postcards with regard to the Oregon facility were sent by citizens and members of Ohio Citizen Action to company headquarters in Philadelphia, Pennsylvania and to the plant manager in Oregon, Ohio.  Copies of these were not retained, but all such documents are physically in the hands of the defendant.


3.   Since January 2003, a good neighbor campaign has been undertaken with regard to the defendant’s Oregon facility.  The names of members solicited or responding is privileged as the association’s membership lists.


4.   At Ohio Citizen Action requests some individuals have written letters to Sunoco asking Sunoco to reduce its pollution.


5.   Contributions received from canvassing in the area were acknowledged.  These are privileged.


6.   Members of the staff may have notes with regard to meetings of the Neighbor Task Force, an entity created and controlled by the defendant, and who had representatives present at each meeting of the Task Force.  These are objected to as burdensome and that they are in the hands of the defendant.


7.   A single water and single air pollution test report have been acquired and are privileged as proprietary information.


8.   Several organization funding proposals have included mention of the campaign with regard to the refinery.  These are privileged as trade secrets.


2.   ANY AND ALL DOCUMENTS CONCERNING MEETINGS OR ANY OTHER COMMUNICATIONS WITH DENNIS P. SAWAN, STEVEN D. LIDDLE, OR ANY OTHER ATTORNEY, EMPLOYEE OR STAFF MEMBER AT THE LAW FIRM OF MACUGA AND LIDDLE, P.C.


No more than two telephone calls were received from Steven D. Liddle, Esquire.  A promotional brochure with regard to Liddle’s law firm was received.  Rachael Belz called Steven Liddle on or about March 11, 2004, to request a copy of the complaint in this matter but it was never received.


Steven Liddle wrote to the staff of Ohio Citizen Action and sent a copy to the defendant after the instant subpoena was served, asking for copies of whatever was supplied to the defendant.


3.   ANY AND ALL DOCUMENTS RELATING TO COMMUNICATIONS OR CONTACT WITH ANY CITIZEN, BUSINESS, OR ANY OTHER GROUP OR ENTITY RELATING TO THE SUNOCO REFINERY IN OREGON, OHIO.


Other than matters discussed above, there has been no contact with parties affecting this matter other than attendance of Beatrice Miringu at the Sunoco CAP to discuss the good neighbor campaign.  General flyers may have been distributed at community fairs.


4.   ANY AND ALL DOCUMENTS IN ANY WAY CONCERNING THE TOLEDO OR OREGON, OHIO OPERATIONS OF THE FOLLOWING ENTITIES:  CSX TRANSPORTATION, INC., AIR LIQUIDE AMERICA CORP., SENECA PETROLEUM CO., INC., AND VEOLIA WATER (A/K/A U.S. FILTER).


No specific documents.  Representative of U.S. Filter may have appeared at the Neighbor Task Force.


Sunoco, Inc. knows that everything they demand is either already publicly available, constitutionally protected, or nonexistent.   Their real purpose is to intimidate citizens who are compiling evidence that pollution from their Oregon refinery is harming neighbors.  Sunoco Inc. has another recourse: it could clean up its refinery.

For the foregoing reasons, and such additional reasons and argument as may be presented at the hearing in this matter, the third party deponent Ohio Citizen Action requests that examination by way of written document or oral deposition be limited as requested herein.
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Defendant
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ORDER RELATING TO MOTION OF THIRD PARTY DEPONENT OHIO CITIZEN ACTION, INC., TO QUASH SUBPOENA TO PRODUCE DOCUMENTS IN PART AND FOR CLARIFICATION AND STAY 

This matter came before the Court upon the filing of the Motion of Third Party Deponent Ohio Citizen Action, Inc., to Quash Subpoena to Produce Documents in Part and for Clarification and Stay.


The Court finds that the Plaintiff gave to all appropriate parties notice of his intended action.  

 
Good cause thus exists to grant to the Plaintiff the relief that he seeks.


WHEREFORE, IT IS ORDERED THIS _____ DAY OF ______________, 2004, That the motion of the Plaintiff to quash subpoena to produce documents in part and for clarification and stay is GRANTED.


IT IS SO ORDERED.







______________________________







Ruth Frank









Judge 

CERTIFICATE OF SERVICE

I, Bruce Comly French, certify that I have caused a copy of the foregoing Motion of Third Party Deponent Ohio Citizen Action, Inc. to Quash Subpoena to be served to the following parties this ______ day of August 2004.

Louis E. Tosi, Esquire

North Courthouse Square

1000 Jackson 

Toledo, OH 43624-1573







Bruce Comly French   


