IN THE COURT OF COMMON PLEAS
LUCAS COUNTY, OHIO

JOHN CLARKE, et al., : Case No. CI02004402472
Plaintiffs : Hon. Ruth Franks
:
-vs-
:
:
SUNOCO, INC. (R & M), :
Defendant :
:
:
:

AFFIDAVIT OF KATHLEEN FAGAN IN SUPPORT OF MOTION FOR STAY PENDING ANTICIPATED APPEAL, RECONSIDERATION, etc.

STATE OF OHIO
COURT OF COMMON PLEAS OF LUCAS COUNTY, OHIO
 
State of Ohio 
County of Cuyahoga 


BEFORE ME, the undersigned Notary, ___________________________________________________  [name of Notary before whom affidavit is sworn], on this _________________  [day of month] day of _________________  [month], 20____, personally appeared ___________________________________________________  [name of affiant], known to me to be a credible person and of lawful age, who being by me first duly sworn, on ________  [his or her] oath, deposes and says: 

1. My name is Kathleen Fagan. I reside at 2632 Exeter, Cleveland Heights., Ohio 44118.    I am a licensed physician in the State of Ohio, ( License No. 35051175).  I received my medical degree from Case Western Reserve University and my Masters in Public Health from the University of Illinois School of Public Health. 
2. I have been a board member of Ohio Citizen Action for twelve years, and am currently president of the board of directors.

3.  I am familiar with Ohio Citizen Action’s practice of going door-to-door in neighborhoods affected by toxic pollution and asking residents to fill in a questionnaire about their health symptoms.
4. Confidentiality of medical information is a primary and sacred precept of my profession.  The foundation of this tenet is trust between the interviewer and interviewee.  As a physician and as president of the Board of Ohio Citizen Action, I am appalled that the attorneys for Sun Oil Company are demanding that we betray that trust between ourselves and the people with whom we have spoken.  
5. Granted, Ohio Citizen Action is not a medical organization.  However, we strive to maintain the highest ethical and moral standards in all that we do.  When confronted by this unprecedented and unanticipated demand by Sun Oil company, we examined our responsibility to those we have interviewed.  The Oregon citizens who have participated in our survey provided us with their personal health information in confidence- with the understanding that this information would be compiled anonymously to better understand the health problems surrounding the Sun Oil refinery in Oregon, Ohio.  This aggregate data has already been provided to Sun as they requested.
6. Confidentiality is an extension of the concept of confidence, defined in Webster’s New Twentieth Century Dictionary as “an assurance of mind or firm belief in the trustworthiness of another”.  The Hippocratic Oath (modern version by Louis Lasagna, 1964) states  “I will respect the privacy of my patients, for their problems are not disclosed to me that the world may know”.  Further, the American Medical Association explains that “the purpose of a physician’s ethical duty to maintain patient confidentiality is to allow the patient to feel free to make a full and frank disclosure of information to the physician with the knowledge that the physician will protect the confidential nature of the information disclosed”.

7. My professional organization, The American College of Occupational and Environmental Medicine, provides the following definition of confidentiality in its Codes of Ethics:  “Keep confidential all individual medical information, releasing such information only when required by law or overriding public health considerations, or to other physicians according to accepted medical practice, or to others at the request of the individual”.  Thus, confidentiality is maintained unless permission is obtained from the individual.  Legal considerations in the release of medical information focus on public health threats or individual health threats.  Examples include required reporting of highly infectious diseases to public health officials or obtaining help to stop a person attempting suicide.  
8. In this case, our opinion is that the release of our interviewee’s health surveys to Sun Oil company will not benefit these individuals and may do harm.  The public health issues raised by Sun’s oil refinery in Oregon are more than adequately addressed by the aggregate data that Sun has already received.  Thus, we feel that our ethical and moral responsibility clearly compels us to keep these individual health surveys confidential.
9. We believe that the Oregon citizens we interviewed expect that their health information be treated in the same confidential manner that they would experience with health care professionals and scientific researchers.  In that respect, we feel that it is our moral duty to obtain medical releases before turning over medical information to Sun Oil company.  If it continues to be the decision of the court that Sun must have these personal health surveys, then we respectfully request the time to obtain medical releases from all individuals involved. 


__________________________________  
[signature of affiant] 

Kathleen Fagan, M.D.   
[typed name of affiant] 

Subscribed and sworn to before me, this _________________  [day of month] day of _________________  [month], 20____. 

  [Notary Seal:]


__________________________________  
[signature of Notary]      
            
__________________________________  
[typed name of Notary]

        NOTARY PUBLIC

        My commission expires: ________________, 20____. 
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