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Pursuant to Rule 65(a), Fed. R. Civ. P., Plaintiff, Citizen Action, moves the Court for entry of a preliminary injunction, pending final disposition of the instant action, prohibiting the Defendant City of Marion from enforcing Chapter 750 of its Business Regulation Code: (1) against Citizen Action’s efforts to canvass the City of Marion after 7:00 P.M.; and (2) to charge a $7.50 per canvasser to Citizen Action when it exercises its fundamental right to canvass in the City of Marion. 
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MEMORANDUM IN SUPPORT OF PRELIMINARY INJUNCTION





I.  FACTUAL BACKGROUND





	Plaintiff, Ohio Citizen Action (“Citizen Action”), is a non-profit public interest group. Citizen Action has for many years canvassed from door to door at residences throughout Ohio for the purpose of disseminating information on matters of public importance to the State's citizens, building political support for various legislative proposals and policies, and raising funds to further its informational and political purposes.  Defendant is the City of Marion ("Marion”) an Ohio Municipal Corporation.


	Citizen Action successfully canvassed in Marion in the years before 1999, canvassing until 9:00 p.m., without charge, and with the knowledge and approval of Marion’s previous Safety/Service Director, Lenora Mays. Citizen Action used an informal procedure consisting of writing a request letter to the City, then delivering a list of canvassers to the City's Police Department before beginning canvass activity.  See e.g., Elizabeth Brown’s April 24, 2000 letter to Dale Osborn, Marion’s current Safety/Service Director (Exhibit B attached to the complaint). 


	Effective in 1999, and without amending the ordinance, Marion decided that it would enforce the 7:00 P.M. curfew against Citizen Action, and that it would charge Citizen Action $7.50 per canvasser.  However, Marion specifically informed Citizen Action that it would not have to comply with these conditions (or any other provision of Chapter 750) if it did not solicit donations from residents in Marion.


	Citizen Action repeatedly has informed Marion that the 7:00 p.m. curfew on canvassing was unconstitutional and would prevent a successful canvass, and asked Marion to change its position.  Marion has refused to do so.  Citizen Action suspended its plan to canvass in Marion due to the 7:00 p.m. canvassing curfew and registration fee.


	Chapter 750 defines  a “solicitor, canvasser or peddler" as the “selling, taking or attempting to take orders for purchases of goods, wares and merchandises, services or tangible personal property of any nature whatsoever. . .”  § 750.01.  The ordinance requires canvassers to register, and to provide detailed information about the individual and organization.  Each canvasser must pay a $7.50 registration fee.  The canvasser must carry the registration certificate while canvassing.. 


	There is a curfew on canvassing.  No one may canvass before 9:00 a.m. or after 7:00 p.m., Monday through Saturday, or at any time on Sunday.  A violation of any of the provisions of Chapter 750 is a crime.





II.  LEGAL STANDARD FOR ENTRY OF PRELIMINARY INJUNCTION





	A.  Standing





The first step in the preliminary injunction analysis is standing.  To establish standing, Citizen Action must show: 1) injury in fact; 2) traceability; and 3) redressibility. Kardules v. City of Columbus, 95 F.3d 1335, 1346 (6th Cir. 1996).


The injury-in-fact prong requires that Plaintiff has suffered a concrete or particularized injury that is actual or imminent.  Id.  Citizen Action is a public interest non-profit corporation that has been injured by the attempt of Marion to enforce Chapter 750 against it.  See Complaint and Declaration of Alexandra Buchanan.





Citizen Action submits that Marion’s enforcement of the 7:00 p.m. curfew and registration fees limits its ability to canvass Marion regarding a matter of utmost public interest.  Id.  Thus, once Citizen Action has proven Marion’s refusal to permit canvassing after 7:00 P.M., or the charging of a fee to exercise a fundamental right (which is not charged to those who do not solicit contributions), it has shown a concrete particularized injury.


These actions are clearly traceable to Marion, who is charged with the responsibility to enact legislation that does not infringe upon Citizen Action’s right to exercise its constitutional rights. Also, the requested preliminary injunction will help redress Citizen Action’s grievances.  Thus, Citizen Action has standing.


	B.  Requirements For Injunctive Relief





The purpose of a preliminary injunction hearing is to determine if there exists sufficient evidence to support the exercise of a court’s discretionary power to issue preliminary equitable relief. Farm Labor Organizing Committee v. Ohio Highway Patrol, 991 F.Supp. 895 (N.D. Ohio 1997); Adams v. Federal Express Corp., 547 F.2d 319 (6th Cir. 1977).  In deciding whether to issue a preliminary injunction, a district court must consider:


1) the likelihood that the party seeking the preliminary injunction will succeed on the merits of the claim; 2) whether the party seeking the injunction will suffer irreparable harm without the injunction; 3) the probability that granting the injunction will cause substantial harm to others; and 4) whether the public interest is advanced by the issuance of the injunction.





Dayton Area Visually Impaired Persons v. Fisher, 70 F.3d 1474, 1480 (6th Cir. 1995) (citing Washington v. Reno, 35 F.3d 1093, 1099 (6th Cir. 1994)).


These four considerations are “factors to be balanced, not prerequisites that must be met.”  In re Delorean Motor Co., 755 F.2d 1223, 1229 (6th Cir. 1985).  “Not all of these factors fully need to be established for an injunction to be proper, nor is any one factor given controlling weight.”  Michigan State AFL-CIO v. Miller, 103 F. 3d 1240, 1249 (6th Cir. 1997).  As stated recently by the Sixth Circuit, “none of the four factors is to be deemed conclusive on its own [and] each need not be viewed in isolation from the others, solely as an independent variable.” Blue Cross & Blue Shield Mutual of Ohio v. Columbia\HCA Healthcare, 110 F.3d 318, 334 (6th Cir. 1997).





The certitude of success on the merits need not be absolute.  The Sixth Circuit recognizes that a preliminary injunction may be granted where the moving party can show “sufficiently serious questions going to the merits to make them a fair ground for litigation and a balance of hardships tipping decidedly toward the party requesting the preliminary relief.”  F.L.O.C., 991 F.Supp. at 900 (citing Friendship Materials, Inc. v. Michigan Brick, Inc., 679 F.2d 100, 103 (6th Cir. 1982)).


Based on the balancing of the four factors, as detailed below, the Court should conclude that there are “sufficiently serious questions going to the merits” of Citizen Action’s allegations and a balance of hardships “tipping decidedly” toward Citizen Action, and should enter the requested preliminary injunction.  Id.





III.  ARGUMENTS





	A.  Citizen Action Is Likely To Succeed on the Merits.


Citizen Action’s First Amendment Right to Canvass.





	Door-to-door canvassing is an ancient and venerable political activity.  The Supreme Court recognized more than 50 years ago that "the most effective way of bringing [political ideas] to the notice of individuals is . . . distribution at the homes of people."   The freedom to distribute information "to every citizen whenever he desires to receive it" is "clearly vital to the preservation of a free society."


	The dangers of distribution can so easily be controlled by traditional legal methods, leaving to each householder the full right to decide whether he will receive strangers as visitors, that stringent prohibition can serve no purpose but that forbidden by the Constitution, the naked restriction of the dissemination of ideas.





Canvassing does not lose its protection when it joins informational purposes with the solicitation of funds.


	Regulations restricting canvassing, like other First Amendment activity, must be drafted with "narrowly drawn, reasonable and definite standards . . . guiding the hand" of the implementing official;  must not be based on the "content of the message";  and  must be "narrowly tailored to serve a significant governmental interest and must leave open ample alternatives for communication.”


	In this case, the 7:00 p.m. curfew is unconstitutional.  Several circuits have now passed upon the validity of canvassing curfews.  All of them now hold that ordinances that end political and civic canvassing before 9:00 p.m. are unconstitutional.


	Common to these curfew decisions are two findings:  First, those early curfews on canvassing by political and civic organizations serve no significant governmental purpose, and second, that for grassroots public interest organizations like Citizen Action, there is no meaningful alternative.  Both issues are addressed in New Jersey Citizen Action v. Edison, 797 F.2d at 1255-1265, where the court found that there is "no correlation between the ordinances and crime prevention"; that the curfews "do not deter or prevent crime" nor meaningfully protect "privacy"; that the alternatives to door-to-door canvassing such as direct mail, telephone prospecting, or public-place canvassing, are "significantly less effective" or are beyond financial reach; and that if grassroots groups like Citizen Action are not permitted to canvass in the evenings, they "would no longer be able to exist."


	Watseka, similarly, concluded that the early curfew at issue there did not "serve Watseka's legitimate interests," and that the alternatives were not adequate to meet the demand of the First Amendment for free and open channels of communication.


	Thus, it is clear that Marion must show either a convincing need for early curfews or the existence of meaningful alternatives.  Here, Marion cannot meet this heavy constitutional burden of proof.


		2.	Citizen Action’s Fourteenth Amendment Right.


	The Fourteenth Amendment provides in part that no person shall be denied “equal protection of the laws.”  In this case, Marion’s classification scheme requires Citizen Action to pay a registration fee for each of its canvassers because it solicits contributions in the furtherance of exercising a First Amendment right.  However, if Citizen Action did not solicit contributions in the furtherance of a First Amendment right, then it would not be required to comply with the 7:00 p.m. curfew or to pay the registration fee. Marion’s actions deprive Citizen Action “equal protection of the laws.”


	Citizen Action’s First Amendment rights are “fundamental rights” for the purposes of this analysis.  See, e.g., Shapiro  v. Thompson, 394 U.S. 618, 634 (1969).  Accordingly, the “strict scrutiny” test must be applied. See, e.g., Graham v. Richardson, 403 U.S. 365, 375-376 (1971).  The burden of proving the constitutionality of the legislation shifts to Marion.  See, e.g., Eisenstadt v. Baird, 405 U.S 438, 447 n. 7 (1972).


	The pleadings and evidence before this Court establish that Marion cannot prove that it has a compelling state interest in imposing these burdens on Citizen Action, and that its ordinance leaves open ample alternatives for communication with residents face-to-face.  Therefore, Marion’s actions deprive Citizen Action “equal protection of the laws.” 


	C.  Marion violated Citizen Action’s First and Fourteen Amendment Rights.


�
Marion’s conduct clearly violates the First and Fourteenth Amendments.  Attempting to curtail the exercise of Citizen Action’s protected fundamental rights mandates that Marion proves the heaviest of constitutional burdens.  When the material facts are applied to the tests imposed by the First and Fourteenth Amendments, it is clear that Citizen Action is likely to prevail on the merits.


	D.  Citizen Action is Suffering Irreparable Harm.


Infringement on Citizen Actions Exercise of its First Amendment Rights Constitutes Immediate, Irreparable Harm.





It is well settled that “loss of First Amendment freedoms, for even minimal periods of time, unquestionably constitutes irreparable injury.”  Elrod v. Burns, 427 U.S. 347, 373 (1976) (plurality).  The Supreme Court has unequivocally admonished that even minimal infringement upon First Amendment values constitutes irreparable injury sufficient to justify injunctive relief.”  Newson v. Norris, 888 F,2d 371, 378 (6th Cir. 1989).  See also National People’s Action v. Village of Wilmette, 914 F.2d 1008, 1012 (6th Cir. 1990) (“Even a temporary depravation of a First Amendment freedom of expression is generally sufficient to prove irreparable harm.”).


Based upon the evidence presented to this Court, Citizen Action has established violations of the First and Fourteenth Amendments.  Thus, it has established the possibility of irreparable harm.  See Dayton Area Visually Impaired Persons, Inc. v. Fisher, 70 F.3d 1474, 1490 (6th Cir. 1995).


Citizen Action suffers irreparable harm each time Marion enforces the 7:00 P.M. curfew, or charges $7.50 for each canvasser.


	E.  This Preliminary Injunction Will Not Harm Others.


The third factor for the Court to investigate is whether the granting of the injunction will harm others.  No showing can be made that this injunction will harm others.  The proposed injunction requires Marion to comply with the requirements of the First Amendment.  Citizen Action would then be able to exercise its constitutionally protected rights.


Rather than harm third parties, the injunction will stop the City of Marion from wasting taxpayer dollars for damages incurred by Citizen Action as a result of not being able to canvass.  In addition, Citizen Action’s canvassing program will assist in the education of residents of Marion on a health serious health issue, and will ensure that the Ohio Environmental Protection Agency is responsive to the community.


	F.  The Requested Injunction Advances the Public Interest.


“[I]t is always in the public interest to prevent the violation of a party’s constitutional rights.”  G & V Lounge, Inc. v. Michigan Liquor Control Comm’n , 23 F.3d 1071 , 1079 (6th Cir. 1994).  As explained in Dayton Area Visually Impaired Persons, Inc. v. Fisher, 70 F.3d  at 1490: “the public as a whole has a significant interest in . . . protection of First Amendment liberties.”  


Additionally, a preliminary injunction would serve the public interest because there is a serious public health issue that needs to be immediately addressed in Marion County. Permitting Citizen Action to exercise its First Amendment rights will advance the public interest in maintaining the health all well-being of county residents, and in ensuring proper enforcement of environmental laws.





CONCLUSION





The pleadings and evidence establishes that Marion continues to violate Citizen Action’s constitutionally protected rights.  Because Marion will continue to violate Citizen Action’s fundamental rights, and permitting the exercise thereof will result in an unquestionable public benefit, this Court should intervene to require Marion to permit Citizen Action to canvass after 7:00 P.M. and without charging each canvasser a $7.50 registration fee.





EDWARD A. ICOVE   (0019646)	KIMBERLY M. SKAGGS  (0061572)


Smith and Condeni Co., L.P.A.	Equal Justice Foundation


1801 East Ninth St., Suite 900	36 West Gay Street, Suite 300


Cleveland, Ohio  44114		Columbus, Ohio  43215


(216)  771-1760			(614) 221-9800


(216)  771-3387 (fax)			(614) 221-9810 (fax)





Trial counsel for Ohio Citizen Action	Co-counsel for Ohio Citizen Action


 


1  	See Declaration of Alexandra Buchanan attached hereto.





 2	The application letter advised Marion of Citizen Action's non-profit public interest character and requested permission to go door-to-door for "literature, discussion, petitioning and fundraising on consumer and environmental issues" until 9:00 p.m.  The letter stated, in part: “Our standard procedure is to register our canvassing staff with the police department by supplying a list of each canvasser's name, address, date of birth and social security number.  We supply this list on our first day of work in the community and we update it as needed on subsequent days.  Also, each of our staff carries a photo identification card for  verification purposes.”


3	See §§ 750.02 and .03.


4	See § 750.04.


5	See § 750.05.


6	See § 750.11.


7	See § 750.99.


8	Schneider v. State, 308 U.S. 147, 164 (1939).


9	Martin v. Struthers, 319 U.S. 141, 146-47 (1943).  


10	Village of Schaumburg v. Citizens For a Better Environment, 444 U.S. 620 (1980), reh. den. 445 U.S. 972.


11	Forsyth County, Georgia v. The Nationalist Movement,  505 U.S. 123, 130 (1992).


12	City of Watseka v. Illinois Public Action Council, 796 F.2d 1547 (7th Cir. 1986), aff'd 479 U.S. 1048 (1987) reh. den. 480 U.S. 926 (1987) (5:00 p.m. cutoff, Saturday canvassing allowed);  New Jersey Citizen Action v. Edison Twp., 797 F.2d 1250 (3rd Cir. 1986), cert. den. sub nom. Township of Piscataway v. NJCA, 479 U.S. 1103 (1987) (various ordinances unconstitutional, including 5:00 p.m., 6:00 p.m., and dusk cutoffs), distinguishing Penna. Alliance for Jobs and Energy v. Munhall, 743 F.2d 182 (3rd Cir. 1984);  Wisconsin Action Coalition v. City of Kenosha, 767 F.2d 1248 (7th Cir. 1985) (8:00 p.m. cutoff, all days);  Association of Community Organizations for Reform v. City of Frontenac, 714 F.2d 813, 819 (8th Cir. 1983) (6:00 p.m. cutoff, Saturday allowed). See also Ohio Citizen Action v. City of Seven Hills, 35 F.Supp.2d 575 (N.D. Ohio 1999), Ohio Citizen Action v. City of Avon Lake, 984 F.Supp. 454 (N.D. Ohio 1997); and West Virginia Citizens Action Group, Inc. v. Daley, 324 S.E.2d 713 (W.Va. 1984).


13	796 F.2d at 1557-1558.


14	The burden of proof on these issues and on the constitutionality generally of restrictions on First Amendment activity is on the municipality.  Watseka, supra, 796 F.2d at 1551; New Jersey Citizen Action v. Edison Twp., 797 F.2d at 1255.


