

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OHIO

WESTERN DIVISION





OHIO CITIZEN ACTION,			)	CASE NO: 3: 01CV 7057

					)          JUDGE DAVID A. KATZ

			Plaintiff,		)	FILED 01FEB -5 AM11:02									)

-v-						)	

						)	COMPLAINT FOR INJUNCTION

CITY OF MARION, An Ohio 		)	AND DAMAGES

Municipal Corporation,			)

						)

			Defendant.		)





INTRODUCTION



	1.	This is an action for preliminary and permanent injunctive relief and damages against Defendant City of Marion (“Marion”), which has unconstitutionally prohibited Plaintiff Ohio Citizen Action (“Citizen Action”) from canvassing door-to-door regarding the chemical contamination at the River Valley Schools, where children are still attending.

JURISDICTION

	2.	This action is brought pursuant to 42 U.S.C. § 1983 and U.S. Const. Amends. I and XIV.  Jurisdiction is conferred upon this Court by 28 U.S.C. §§ 1331, 1343.

PARTIES

	3.	Citizen Action is a citizen’s organization engaged in efforts to defend the public’s interest in economic and environmental decisionmaking at the local, state, and national levels.

	4. 	Citizen Action is duly incorporated as a non-profit corporation of the State of Ohio.

	5.	Citizen Action is recognized by the State of Ohio as a “charitable organization” under the Ohio Charitable Solicitation Act, Chapter 1716, Ohio Revised Code, and is registered with the Attorney General of Ohio under § 1716.02 of that Act, registration number 315-15.

	6.	The Internal Revenue Service recognizes Citizen Action as exempt from Federal income taxation as an organization that promotes social welfare under § 501(c)(4) of the Internal Revenue Code.

	7.	Citizen Action has for many years engaged in door-to-door canvassing throughout Ohio for the purpose of communicating with Ohio residents about civic issues of public interest and obtaining members, donations, and signatures on petitions.  At each residence where a willing adult is home, canvassers discuss current public policy issues, listen to the resident’s opinion, distribute educational materials about such civic issues free of charge, encourage grassroots lobbying, ask for signatures on petitions to public officials, and ask for membership dues and contributions to support Citizen Action’s activities.  Funds raised by the canvass benefit Citizen Action’s activities.  Citizen Action has enrolled more than 150,000 members in Ohio.

	8.	Citizen Action’s current public policy issue in Marion is to inform residents, business, and political leaders in Marion regarding the relocation of the students at River Valley Schools, and about the chemical contamination at a campus, where children still attend school; and to ensure that the Ohio Environmental Protection Agency is responsive to the community.  See Declaration of Alexandra Buchanan attached to Plaintiff’s motion for preliminary injunction and incorporated herein by reference.	

9.	Marion is a municipal corporation organized under the laws of Ohio, situated in Marion County.

	10.	Marion and its agents and employees performed all acts described in this complaint under color of state law and in accordance with established policies, practices, and customs.

THE ORDINANCE

11.	An authentic copy of Marion’s Chapter 750 (enacted April 13, 1970) (Exhibit A) is attached hereto.  It is aimed at commercial enterprises—the “selling, taking or attempting to take orders for purchases of goods, wares and merchandises, services or tangible personal property of any nature whatsoever. . . “ § 750.01. 



FACTUAL ALLEGATIONS

	12.	Prior to 1999, and during the tenure of Lenora Mays, Marion’s former Safety/Service Director, Citizen Action, informed Marion that it intended to canvass door-to-door.  At none of these times did Marion require Citizen Action to register or comport with any of the requirements of Chapter 750.

	13.	From approximately 1999 to the present, Citizen Action informed Marion that it intended to canvass door-to door.  On these occasions, Citizen Action was informed that it had to comply with the registration and other requirements of the Ordinance, including the following:

No canvassing was permitted from 7:00 P.M. to 9:00 A.M., Monday through Saturday, and no canvassing on Sunday. 



Each canvasser had to pay a registration fee of $7.50.

	14.	Since 1999, Citizen Action repeatedly informed Marion that it intended to canvass. On each occasion, Citizen Action was informed that it had to comply with the registration and other requirements of the Ordinance.

	15.	On April 24, 2000, Citizen Action, Elizabeth Brown, Canvass Director, sent Dale Osborn, Marion’s Safety/Service Director, a letter informing him that it intended to canvass.  (Exhibit B). 

16.	On April 28, 2000, Mr. Osborn sent Citizen Action a letter that provides in part as follows: “In short, the law requires each canvasser to register personally at City Hall at a cost of $7.50 each.  In addition the hours that you may solicit is from 9:00 A.M. to 7:00 P.M. Monday through Saturday and no canvassing on Sunday.” (Exhibit C).

17.	Despite various requests to reconsider this position, Marion’s Law Director, Mark Russell, has repeatedly affirmed Marion’s refusal to permit Citizen Action to exercise its constitutionally protected rights.

18.	However, Mark Russell and Dale Osborn informed Citizen Action that if it did not accept contributions from residents of Marion that it would be exempt from all the requirements of Chapter 750.



CLAIM FOR RELIEF

	16.	On its face and/or as applied Marion’s Chapter 750 violates the First and Fourteenth Amendment to the United States Constitution and 42 U.S.C. § 1983, including, but not limited to the following:

§ 750.11 imposes a curfew of 7 p.m. on all canvassing activity, including Citizen Action’s constitutionally protected civic and charitable canvassing.  



Chapter 750 application to those persons who solicit funds from Marion residents (when it is performing constitutionally protected expression), while not applying it to those persons who do not solicit funds, is a violation of equal protection of law.



Marion otherwise applied and continues to apply Chapter 750 arbitrarily and unlawfully.





DEMAND FOR RELIEF

	WHEREFORE, Citizen Action prays for the following relief:

A.	Granting preliminary and permanent injunctions enjoining Marion from enforcing against Citizen Action and its canvassers, agents and employees Chapter 750, and banned from otherwise interfering with Citizen Action’s lawful canvassing and soliciting in Marion.



Awarding monetary damages in favor of Citizen Action, to compensate Citizen Action for the deprivation of its rights and revenues resulting from Marion’s interference with the exercise rights of speech, press, association, and petition.



Awarding costs and reasonable attorneys’ fees.

Granting such other relief as is just and necessary.







_______________________________		_______________________________

EDWARD A. ICOVE     (0019646)		KIMBERLY M. SKAGGS      (0032491)

Smith and Condeni Co., L.P.A.			Equal Justice Foundation

1801 East Ninth St., Suite 900			36 West Gay Street, Suite 300

Cleveland, Ohio  44114				Columbus, Ohio  43215

(216)  771-1760					(614) 221-9800	

(216)  771-3387 (fax)				(614) 221-9810 (fax)



Trial counsel for Ohio Citizen Action		Co-counsel for Ohio Citizen Action
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