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I.	Introduction



	This document is being submitted on behalf of Petitioners� in response to the U.S. EPA’s  Report dated August 30, 2001� (“U.S. EPA Report” or “Report”), the Ohio EPA’s responses to the U.S. EPA’s Report and in furtherance of the Petition� seeking withdrawal� of Ohio’s authority under the Clean Air Act (“CAA”), the Clean Water Act (“CWA”) and the Resource Conservation and Recovery Act (“RCRA”).

	The U.S. EPA Report sets forth the basis for the withdrawal of Ohio’s CAA program authority based on a regulator-to-regulator review of Ohio’s CAA program.  The U.S. EPA Report then purports to carry out the same type of review for the CWA and RCRA programs. While the U.S. EPA finds many of the same basic flaws in these programs, it draws different conclusions about withdrawal.  Significantly, the U.S. EPA fails to evaluate critical program requirements during its CWA and RCRA reviews.  While Ohio’s failures in the CWA and RCRA programs do not as directly affect states on the East Coast, such as New Jersey, the failures directly impact the citizens of Ohio and all surrounding states. The consequences of these failures are great.  The facts in the record before the U.S. EPA require the same conclusions about the CWA and RCRA programs that were reached for Ohio’s CAA program.

	One overriding defect in the U.S. EPA Report is that it completely ignores the written and verbal� requests to the U.S. EPA by the Petitioners for the U.S. EPA to directly interview and meet with the citizens of Ohio who uncovered the record of Ohio EPA’s failures.  While the Petitioners provided evidence to the U.S. EPA, via affidavits and citizen testimony at two hearings, to justify these direct interviews, the U.S. EPA did not do so and even failed in the Report to directly comment on the evidence the citizens presented.  More importantly, the Report fails to “connect the dots” to reveal the pattern of the Ohio EPA’s failures.  These problems can be remediated if reviewers interview the citizens and, then, hold a final meeting between the Petitioners and the Regional Administrator of Region V to focus on the pattern of Ohio’s failures and the solutions needed to address the underlying problems.

	The fragmented and inconsistent analysis in the U.S. EPA Report cannot hide the fact that the Ohio EPA has become an agency with the “mind” and “soul” of a polluter trapped in the body of a regulator.

	Finally, when these failures and lack of will are combined with Audit Privilege law secrecy, the authorized state agency cannot carry out the equivalent of a federal program.

II.	�Executive Summary



The facts presented in the Petition, the unrebutted evidence submitted to the U.S. EPA in affidavits and during the November 13, 2001 hearings, and the factual findings in the U.S. EPA’s  Report, justify the withdrawal of Ohio EPA’s authority to implement the CAA programs, the CWA NPDES program and RCRA’s hazardous and solid waste programs. The U.S. EPA must exercise its withdrawal authority based on the Ohio EPA’s failure to carry out the “five imperatives” which apply to all three sets of federal programs:



1.	Exercise control over activities required to be regulated under federal law� (Ohio EPA’s failure is evidenced by Phthalchem, Inc., Georgia-Pacific Resins, Inc., Worthington Custom Plastics, Inc., Nylonge Inc., Cinergy Beckjord Plant, Moellering Industries, Celotex, Hilton Davis Co., Redland Facility, Marion Steel Corp., Willard Industries Inc., Cincinnati Specialties, Inc., and Protech Facility, under the CAA;  Nylonge Inc., the City of Bellevue, Danis Tremont Landfill, AK Steel, Ormet Corp., Muskie Genetics Hog Farm, Three Rivers Nursing & Rehabilitation, and, Zieber’s Hog Farm under the CWA; Georgia-Pacific Resin, Inc., Worthington Custom Plastics Inc., Danis Tremont Landfill (Barrel fill area), AK Steel, Envirosafe, PPG Industries, and, Elano Corp. under RCRA);



2.     Issue permits that conform to the requirements of federal law� (Ohio EPA’s failure is evidenced by Georgia-Pacific Resins, Inc., Worthington Custom Plastics Inc., Nylonge Inc., Phthalchem, Inc., Cinergy Beckjord Plant, Moellering Industries, Celotex, Hilton Davis Co., Redland Facility, Marion Steel Corp., Willard Industries Inc., Cincinnati Specialties, Inc., and, the Protech facility under the CAA; Danis Clarkco Landfill, Monsanto Bond Road Landfill, Ormet Corp., Butler Regional Highway and Lake Isabella’s 401 Certification and the Mill Creek Channelization project under the CWA; and, Monsanto Bond Road Landfill and Envirosafe under RCRA);



3.	Inspect and monitor activities subject to regulation� (Ohio EPA’s failure is evidenced by Georgia-Pacific Resins Inc., Worthington Custom Plastics Inc., Nylonge Inc., Phthalchem, Inc., Cinergy Beckjord Plant, Moellering Industries, Celotex, Hilton Davis Co., Redland Facility, Marion Steel Corp., and, Willard Industries Inc., Cincinnati Specialties, Inc., and the Protech facility under the CAA; and, Nylonge Inc., City of Bellevue, Danis Tremont Landfill, Ormet Corp., Chrysler Corp., AK Steel, Frasier Paper Inc., and, Bay West Paper Corp. under the CWA and Georgia-Pacific Resins Inc., AK Steel, Envirosafe, Brush Wellman, PPG Industries, Elano Corp.,  and, Worthington Custom Plastics, Inc, under RCRA);



4.	Use appropriate mechanisms to verify representations of polluters� (Ohio EPA’s failure is evidenced by Eramet in Marietta, Willard Industries, Inc., and Phthalchem, Inc. under the CAA; Vernay Laboratories, Inc. and Elano Corp. under the CWA; and, Vernay Laboratories, Inc., Elano Corp., and Carlisle Engineered Products under RCRA); and,



5.	Properly exercise enforcement authority including the failure to act on violations of permits or other program requirements, and the failure to seek adequate enforcement penalties or to collect administrative fines� (Ohio EPA’s failure is evidenced by USS/Kobe Steel Co., LTV Steel Co., Sun Company Inc. (R&M), Georgia-Pacific Resins Inc., Worthington Custom Plastics Inc., Nylonge Inc., Phthalchem, Inc., Cinergy Beckjord Plant, Moellering Industries, Celotex, Hilton Davis Co., Redland Facility, Marion Steel Corp., Willard Industries Inc., Cincinnati Specialties, Inc., and, the Protech facility under the CAA; and, Nylonge Inc., City of Bellevue, Danis Tremont Landfill, Marion Steel Corp, Bay West Paper Corp., Republic Engineered Steel, LTV Steel Co., Chrysler Corp., BP Exploration and Oil Inc., USS Kobe Steel Co., Timken Co., Jefferson Smurfit Corp., Ormet Corp., Morton International, Cincinnati Specialties, Inc AK Steel, Frasier Paper Inc., Bay West Paper Corp., and, Wheeling- Pittsburgh Steel under the CWA and Georgia-Pacific Resins Inc., AK Steel, Envirosafe, Brush Wellman, PPG Industries, Elano Corp, and, Worthington Custom Plastics, Inc, under RCRA).



Failure to carry-out any one of these imperatives should be grounds for withdrawal. The Ohio EPA’s wholesale failure mandates immediate remedial action by the U.S. EPA.

In addition to the Ohio EPA’s violation of these five imperatives, the withdrawal of Ohio’s CWA and RCRA programs are justified by:



Ohio’s failure to develop an adequate regulatory program for developing water quality based effluent limits in NPDES permits� (as evidenced by its failure to create TMDLs); 



Ohio’s failure to allow public participation in the state’s RCRA enforcement process� (as evidenced by its practice of filing Consent Orders simultaneously with or within days of filing RCRA enforcement complaints in court);



Ohio’s failure to implement its hazardous waste program in a manner that is consistent with or equivalent to the federal RCRA program requirements� (as evidenced by the fact it allows RCRA facilities to circumvent RCRA’s corrective action requirements and proceed under Ohio’s Voluntary Action Program instead);



Ohio’s failure to upgrade open dumps and ensure solid waste is disposed of in an environmentally sound manner in accordance with federal requirements� (as evidenced by American Electric Power, Riverview Bluff Bottom Ash landfill, Scott Wolf Fly Ash landfill- Cinergy,  Rumpke Landfill, Danis Tremont Landfill, Danis Clarkco Landfill, ELDA Landfill, and the Monsanto Bond Road Landfill); and, 



Ohio’s failure to regulate municipal solid waste landfills by requiring compliance with the Ohio SIP and CWA, preventing gas over the LEL at the facility boundary,  and preventing chemicals from reaching the aquifer, including the failure to require data to determine effective porosity of soils at the site�(as evidenced by Rumpke Landfill, Danis Tremont Landfill, Danis Clarkco Landfill, ELDA Landfill, and the  Monsanto Bond Road Landfill).



While the U.S. EPA performed a comprehensive regulator-to-regulator review of the Ohio EPA’s implementation of the CAA, its review of the CWA and RCRA is deficient because it fails to adequately evaluate whether the Ohio EPA’s performance satisfies the five (5) imperatives which transcend all of the federal environmental programs and the five (5) additional criteria listed above. 

	With respect to Ohio EPA’s CAA programs, the U.S. EPA found that the major factual shortcomings which justified withdrawal of the CAA programs included: 1) the Ohio EPA’s decline in the number of inspections of major polluting facilities or known violators; 2) the Ohio EPA’s failure to verify representations of polluters; and 3) the Ohio EPA’s failure to find unregulated facilities which are circumventing the law.  The Petition and the public testimony document these same shortcomings not only with regard to the CAA programs, but with regard to Ohio EPA’s CWA and the RCRA programs as well. 

The U.S. EPA’s Report either documents the same shortcomings in Ohio EPA’s CWA and RCRA programs, or fails to evaluate them altogether. This deficiency in the U.S. EPA Report needs to be corrected. When the proper criteria are consistently applied, the U.S. EPA must find there is justification for withdrawal of Ohio’s programs under all three laws. Here is why: 

Decline in Meaningful Inspections: In its CAA review, the U.S. EPA found that the decline in meaningful inspections at polluting facilities was grounds for program withdrawal, if not corrected by the Ohio EPA. However, while the data in the U.S. EPA Report shows similar declines in facility inspections at both CWA and RCRA facilities, the U.S. EPA’s report does not discuss the impact of that decline on the Ohio EPA’s ability to meet program requirements. The U.S. EPA’s CWA and RCRA review does not display the same understanding of how the reduction in inspections creates a corresponding reduction in the Ohio EPA’s ability to uncover violations. 



The data in the U.S. EPA Report shows:



CAA review: In 1999, the Ohio EPA only inspected 7% of major, synthetic minor and NESHAP minor sources. [U.S. EPA Report, CAA 21].  In 1996, only 504 out of 1528 sources were inspected. In 1999, only 105 out of 1603 sources were inspected. [U.S. EPA Report, CAA Figure 1].

CWA review: Between fiscal year (FY)1997 and FY 2000, there was a 47% decrease in inspections.  There were 763 inspections in FY 1997 and only 402 in FY 2000. [U.S. EPA Report, CWA 11]. 

RCRA review: Since 1997, inspections decreased by more than 50%. There were 881 inspections in 1997 but only 438 inspections in 2000.  In turn, the number of Compliance Orders decreased from 31 in 1995 down to 13 in 1999 (up to 15 in 2000). [U.S. EPA Report, RCRA 10].



Failure to Verify Polluting Facility’s Representations: Similarly, the U.S. EPA found that the Ohio EPA’s failure to have proper mechanisms in place to verify a polluting facility’s representations provided grounds for withdrawing program authority under the CAA unless steps were implemented to correct that failing. Neither the CWA nor RCRA review evaluated whether the Ohio EPA takes sufficient steps to verify representations made by the regulated facilities. The Petition and citizen testimony document that the Ohio EPA does not have the means or the will to verify those representations.



Failure to Identify Violators: Finally, the U.S. EPA’s CAA review identified the Ohio EPA’s failure to: a) employ techniques needed to identify sources circumventing the CAA and b) conduct inspections of activities that would reveal changes which would trigger PSD or NSR review, to be major program failings. The CWA and RCRA review, on the other hand, did not even consider whether the Ohio EPA has the necessary mechanisms in place to identify unpermitted activities of facilities circumventing CWA or RCRA requirements. The Petition and citizen testimony document that the Ohio EPA does not effectively identify unpermitted activities in major case after major case.



Failure to Enforce Violations: Even when violations are found by Ohio EPA, the agency is slow to act. In fact, one clear pattern which can be seen by the examples presented by Petitioners and the public is that the Ohio EPA often waits until neighboring citizens, environmental groups, local governments or even the U.S. EPA takes legal action before it joins the effort. Instead, the Ohio EPA hides behind its “total quality management” polices to justify serving its “customer” i.e. the polluter, before the environment or the public.  This approach is contrary to the regulatory scheme envisioned in the federal environmental law under which citizens and the U.S. EPA are supposed to provide backup enforcement and the Ohio EPA is supposed to be first in line to compel compliance with the law.



Had the U.S. EPA performed the same evaluation of the Ohio EPA’s RCRA and CWA investigation procedures and enforcement record that it performed in its CAA review, the RCRA and CWA programs would be facing withdrawal. The final report should complete the proper review and recommend across the board withdrawal.

Moreover, the U.S. EPA’s review and analysis of Ohio’s Office of Legal Services (OLS) and the Ohio Attorney General’s Office (OAG) is incomplete. Numerous questions asked by the U.S. EPA (and the Petitioners) remain unanswered because the Ohio EPA either does not keep the information in a readily ascertainable manner or simply did not provide the information to the U.S. EPA reviewers. Nor did the U.S. EPA perform any file reviews to obtain the above information. For example, the OLS and OAG review reveals that the Ohio EPA fails to compile data showing the environmental value of concluded enforcement cases.� The question remains: how can the U.S. EPA rate the effectiveness of Ohio EPA’s enforcement actions unless it knows whether those actions resulted in any actual benefit to the environment or public? The Petition and the citizen testimony demonstrate that the Ohio EPA’s enforcement actions often miss the main problem in major cases for years or decades and often do not remedy major violations at all. The final report should correct these shortcomings and reach conclusions consistent with the public testimony.

The U.S. EPA’s review appears to assume that just because an “enforcement order” was issued to a facility, an actual benefit to the environment or public occurred.  Time and again, the Ohio EPA claims to have brought enforcement actions, yet the record shows that, either the relief obtained provides no real benefit to the surrounding community adversely affected by the illegal pollution or fails to do so in a timely manner. For example, the Ohio EPA claims to have remedied the air nuisance and CAA violations at the Willard Industries  facility in Cincinnati, Ohio. The remedy, however, does not require the reduction in any air pollution, but merely requires the installation of a taller stack. The nuisance caused by the emissions of styrene and other hazardous air pollutants continues, as acknowledged by the City of Cincinnati’s Office of Environmental Management in its notice of violation letter sent to Willard on January 8, 2002, attached hereto as Exhibit 1. Nor is it unusual for remedial investigations at hazardous waste sites such as PPG Industries, Columbus Steel Drum and the Hilton Davis Facility to take 10 years to complete – meanwhile, the contamination persists and spreads to the detriment of the surrounding public and the environment. The Ohio EPA cannot claim there has been an environmental benefit at sites from which contaminants have continued to migrate for over a decade just because those facilities are subject to an enforcement order.

Finally, while the CAA review was a comprehensive regulator-to-regulator review, it did not fully evaluate the Ohio EPA’s failure to apply non-attainment requirements at major stationary sources (“MSS”) of ozone. The U.S. EPA found that the non-attainment program was no longer a major program in Ohio given that most of the State was considered to be in attainment for ozone. Since the determination of attainment for the Cincinnati area has been overturned by the Sixth Circuit in Wall v. U.S. EPA, 265 F.3d 426 (6th Cir. 2001) the Ohio EPA’s failure to regulate major stationary sources in ozone non-attainment areas takes on new significance and should be reconsidered by the U.S. EPA. 

III.	� Clean Air Act Review

A.	The U.S. EPA’s evaluation of the Ohio EPA’s air program verifies the majority of the Petitioners’ allegations regarding the Ohio EPA’s enforcement failures. 



The inadequacies of the Ohio EPA’s and its local air agencies’ air program were confirmed in the U.S. EPA Report. The Petitioners concur with the U.S. EPA findings that the Ohio EPA:

·	Fails to properly train inspectors;

·	Fails to meaningfully respond to citizen complaints;

·	Fails to adequately monitor and inspect polluting facilities;

·	Blindly accepts facility representations without proper mechanisms in place for verifying those representations; 

·	Fails to employ techniques to identify sources circumventing the CAA; 

·	Fails to consistently review records and conduct other inspection activities that would reveal changes which would trigger PSD or NSR review; and,

·	Fails to conduct annual inspections. 



Further support for these findings was articulated to the U.S. EPA at the November 13, 2001 public hearings where concerned citizens gave example after example of Ohio EPA’s failure to find violations in a timely manner, failure to cite companies for violations which were finally discovered and failure to obtain compliance with the laws violated. These examples include: 

	Nylonge Corp. The Ohio EPA allowed the Nylonge Corporation in Elyria, Ohio to operate its Major Stationary Source (“MSS”) of carbon disulfide emissions in an ozone nonattainment area without complying with the CAA’s MSS requirements. Those violations continued until after 1998 when the U.S. EPA directly sought to enforce Nylonge’s violations.  Despite years of complaints by area residents, describing the respiratory problems in their community they believed to be associated with the carbon disulfide from Nylonge Corp., the Ohio EPA took no steps to bring this facility into compliance with the law.  See, generally, testimony of Pauline Laboda (T.p. 167 of the Venice Room PM Session) and Milan Stefko (T.p. 26 of the Palermo Room PM Session).



	Willard Industries, Inc. The Ohio EPA, for years, characterized the Willard facility as a “de minimis” source of air pollution based only on the facility’s representations about the nature of these emissions.  After years of citizen complaints, the agency finally required a stack test which revealed that Willard was, in fact, a major source of styrene emissions operating in violation of Title V requirements. The nuisance caused by Willard’s unpermitted emissions has been allowed to continue with the Ohio EPA’s approval. Now the City of Cincinnati has stepped up to the plate to enforce the nuisance in Ohio EPA’s absence. See, generally, testimony of Karen Arnett, (T.p. 134 of the Venice Room Evening Session) and January 8, 2002 City of Cincinnati letter to Willard, Industries, attached hereto as Exhibit 1. 



	AK Steel, Mansfield.  The Ohio EPA has allowed the air violations to persist at this plant for decades. The Ohio EPA has failed to enforce those violations despite the neighbors’ complaints about the discolored dust and the breathing problems they suffer from living next to AK Steel. See, generally, testimony of Janet Lambert (T.p. 75 of the Venice Room PM Session), Larry Pugh (T.p. 79 of the Venice Room PM Session); and, Skip Hall (T.p. 90 of the Venice Room PM Session). In fact, a former employee of AK Steel, Randy Reeder, testified that the company has routinely shut down its dampers which by-pass the pollution control devices so the facility may vent heat more quickly and increase production. (T.p 140-142 of the Venice Room PM Session).



AK Steel, Middletown.  The Ohio EPA has allowed the CAA violations to continue at this AK Steel plant without abatement. Dust, soot, kish, heavy metals as well as VOCs have been released into the air from the coke plant for years in violation of the law. The Ohio EPA failed to act for years despite the continuing reports of cancers and respiratory problems plaguing the neighbors. See, generally, testimony of Stanton Thatcher on behalf of Datha Brashear (T.p. 115 of the Venice Room PM Session), Sarah Wido on behalf of Nancy Cottle (T.p. 132 of the Venice Room PM Session), Rachael Belz (T.p. 173 of the Venice Room PM Session) and Mary Jo Muser on behalf of Clifford Schearer (T.p. 137 of the Venice Room PM Session). In fact, the monitoring performed by the Ohio EPA was not adequately been positioned to capture all of the air emission from AK Steel. See testimony of Clark Thompson (T.p. 132 of the Venice Room PM Session).  According to the testimony of Bob Hyland, the Ohio EPA received at least 78 complaints from Middletown residents about soot and odors from the AK Steel plant from October, 1990 to June 1997. (T.p. 171 of the Venice Room PM Session). From June 1997 to February 2000, the agency received 89 more complaints. Ohio EPA still did nothing to correct the problem.



Nor did the Ohio EPA test for heavy metals in the particulate being released into the community around the AK Steel Middletown plant. Testing done on behalf of area residents, however, revealed the presence of lead, arsenic, manganese, zinc, strontium , mercury and zirconium in the particulate coming from AK Steel.

Now the U.S. EPA has filed suit. While the Ohio EPA has joined the suit, its record of inadequate law enforcement is clouding the ability to get environmental relief in any forum.  Significantly,  AK Steel’s counsel confirmed the pattern described by Petitioners by claiming, in court, that the current round of enforcement started with a citizens’ suit, Helter, et al. v. AK Steel, No. C-1-96-527 (S.D. Ohio 1996), not with diligent enforcement by the Ohio EPA. 



Eramet, Marietta, Ohio. The Ohio EPA has also failed to investigate the foul emissions plaguing the Marietta community around the Eramet ferromanganese facility. Rather, the Ohio EPA has told citizens that they cannot prove the odors are from Eramet, and Eramet claims not to be the source of those odors. The Ohio EPA has not taken action to verify Eramet’s claims. The citizens, however, can follow the odors back to Eramet and have recognized the odors that permeate through their community to be the ones which are always present near the inside of the Eramet facility.  While the Ohio EPA claims that air contaminants are not leaving the Eramet facility in concentrations that are harmful to the public, the neighbors complain of sore throats, headaches, and even nausea, vomiting and nose bleeds after being exposed to Eramet’s emissions. See January 12, 2002 comment letter provided by Caroline Beidler to the U.S. EPA.�



Columbus Steel Drum, Franklin Co. Ohio. The list of violations at the Columbus Steel Drum facility is lengthy and includes installing and modifying sources without permits and exceeding emission limits for particulates, chromium and lead. The emissions from this facility include arsenic, beryllium, cadmium, chromium, mercury and VOCs. See Affidavit of Jennifer O’Donnell, attached hereto as Exhibit 2.  Despite the long history of complaints by area neighbors, the Ohio EPA is only now turning the matter over to its enforcement committee. No real action, however, has been taken. Nor has the Ohio EPA evaluated the health effects from exposure to Columbus Steel Drum’s emissions, such as whether neighbors are experiencing elevated levels of mercury or other metals. Id.



B.	The Ohio EPA’s response to the U.S. EPA’s CAA evaluation actually corroborates the failures cited by the U.S. EPA.



Ohio EPA’s response to the U.S. EPA CAA review reveals the very attitudes and policies that give rise to its investigation and enforcement failures. For example, 



The Ohio EPA admits that it does not perform “field patrols” to discover violations and justifies its position with an ill-conceived belief that such field patrols are “wasteful”. Rather, the Ohio EPA states that it believes the use of technology, such as continuous emissions monitors, is superior. The Ohio EPA’s response to the U.S. EPA’s review reveals its short-sighted, circular thinking which keeps it from undertaking meaningful investigations. In order for a facility to have continuous emissions monitors or other such “technologies” required for its air sources, it must be a facility where the nature and magnitude of emissions are already known to the agency.  Field patrols are most useful in areas with chronic nuisance emissions where the offending sources (e.g. either the facility or the individual equipment or processes) are not specifically known to or regulated by the Ohio EPA. When a field patrol detects the questionable emissions, the inspector may perform a surprise inspection immediately, thereby increasing the likelihood of uncovering the offending operation(s). The Ohio EPA’s response illustrates why finding illegally operating sources is the Ohio EPA’s weakest area. The years of poor enforcement and inadequate field investigation around the AK Steel facilities and Eramet provide useful illustrations of the Ohio EPA’s failure to properly investigate potential violations.



To address the U.S. EPA’s criticism that the Ohio EPA has no procedure for verifying a facility’s representation, the Ohio EPA points only to the “intimate knowledge” the permit review/inspector has with the facilities they review. The Ohio EPA relies on the fact that the same inspector regulates the facility for years and inherently knows to ask questions and to obtain follow-up information on data that seems questionable. First, the Ohio EPA’s response is factually incorrect given the turnover in personnel at the Ohio EPA and at the local air agencies on which it relies. In addition, the local air agency in Hamilton County, for example, uses designated investigators to respond to all citizen complaints instead of the inspector assigned to the particular facility in question. Even more important, however, is that the Ohio EPA’s response ignores the fact that inspectors with a long-term relationship with a facility often become complacent about accepting all representations as true when given by people with whom they have been dealing for many years.  The files are full of examples of inspectors becoming complacent in thinking they know all there is to know about a facility and, in fact, missing major emission sources, significant HAPs or other critical information. 



For example, Hamilton County Department of Environmental Services has told community after community that the facility plaguing their neighborhoods with odorous and often hazardous emissions is “in compliance” because the investigators blindly accept facility representations about the nature and quantity of emissions. Only after the agency finally succumbs to years of community inquiry and a stack test or other sampling is performed is the true nature and extent of emissions and associated violations of the CAA revealed. The Willard, Phthalchem and Hilton Davis facilities are among the many examples which illustrate this point.



These Ohio EPA justifications for the benefits of “personnel continuity” seem not  to apply when the investigator becomes too close to the neighbors of a polluter. Here are but a few examples:  First, the Paul Jayco story is legendary.� Second, the permit reviewer of the Danis Clarkco permit repeatedly rejected the landfill permit application and was replaced by a new hire who approved the application.� Third, when the initial investigator of the YSI site in Yellow Springs, Ohio gained neighbor’s confidence, he was replace by a new hire. This new hire would not even give out groundwater test results without referral to Ohio EPA’s legal department. Other transfers of Ohio EPA employees in whom the community has confidence are under review. The Petitioners request that the U.S. EPA also investigate this questionable Ohio EPA practice.



The Ohio EPA states it does not take samples of paint or coatings because it does not believe the regulated facility would “falsify” that type of information since the risk and consequences of getting caught is so great. This unwavering belief that the regulated facility would not lie (or even ‘fudge data’) is rampant throughout the agency and is not limited to the issue of paint and coating data. The Ohio EPA’s attitude ignores the fact that companies can make “mistakes” (intentional or otherwise) in identifying the manufacturing specs of one coating when the company was actually using a completely different coating at any given time. The state or U.S. EPA would be hard-pressed to show this “mistake” amounted to fraud, even if the intent was there. The Ohio EPA’s response reveals that the U.S. EPA’s criticism is on point – the Ohio EPA neither has a procedure in place to verify critical representations of the polluters, nor does it even think such a procedure is necessary.  



 Significantly, these critical issues were not even considered as part of the U.S. EPA’s review of the Ohio EPA’s CWA and RCRA programs. The attitudes of the Ohio EPA revealed in their October 22, 2001 response letter are agency-wide attitudes not limited to the CAA division. It is of paramount importance that the U.S. EPA revise its investigation of the Ohio EPA’s CWA and RCRA programs to address these issues.

C.	The Ohio EPA’s response to most of the other program failures identified by the U.S. EPA begs the questions or otherwise fails to offer sufficient proof to rebut U.S. EPA’s conclusions. 

1.	Inspections and Monitoring

Overall, the Ohio EPA’s conclusory claims regarding the adequacy of its training, monitoring activities, investigations and enforcement actions is not supported by facts.  Specifically, 

The Ohio EPA claims that there is not a large “turnover” in personnel because U.S. EPA‘s report includes positions opened up because of promotions, reorganization, and the creation of new positions - not just turnover. This statement, however, does not rebut the point being made by the U.S. EPA, that there is a substantial “learning curve” while new employees become familiar with their job duties. This criticism remains valid regardless of the reason for change in personnel.



The Ohio EPA claims that the number of enforcement cases is not “really” down. Rather it suggests the numbers reflect only the “natural fluctuation” in cases since there is not a set number of violations any given year and since many cases are pending over a period of time. The Ohio EPA also invites the U.S. EPA to look at what cases the Attorney General’s office is pursuing. Moreover, the Ohio EPA claims to have conducted hundreds more inspections than the U.S. EPA gives them credit for. It accuses the U.S. EPA of using the “wrong” database in identifying the number of inspections. The facts, however, show that the Ohio EPA is counting minor investigatory activities which do not qualify as full scale “inspections”.  Nor does the purported “natural fluctuation” in cases justify the drop in enforcement actions, particularly where Ohio citizens have given example after example of how the Ohio EPA has failed and is failing to enforce CAA violators in their community, as described above. In fact, the Ohio EPA’s “natural fluctuation” theory highlights its failure to pursue enforcement at so many major facilities.



Finally, the Ohio EPA claims that its decrease in inspections is because funds were reallocated towards permitting activities and resources were spent on the inspection of smaller facilities, gas stations and construction sites. Too often in its reply the Ohio EPA hides behind its “reallocation” of funds for other purposes to justify its inaction.� In fact, as presented throughout this report, lack of money, alone, is not the cause of the Ohio EPA’s failure to adequately implement the federal environmental laws. To the extent the Ohio EPA is hindered in its ability to act because of lack of funding, such lack of funds does not excuse its shortcomings. The inadequate funding merely exacerbates the other failures of the agency and should not be used as a smokescreen to mask the other Ohio EPA failures. 



The Ohio EPA also claims that it responds to all citizen complaints, whether formal or informal complaints are made. The Ohio EPA’s answer, however, fails to reveal the fact that most of the time the Ohio EPA does not actually resolve those complaints to the citizen’s satisfaction. In fact, the complaint response protocol does not lend itself to uncovering such violations and it takes many years of complaints before the Ohio EPA discovers an underlying violation. 



The Ohio EPA also claims that its 24-hour spill hot line includes air releases. However, this number has not historically been advertised as the number to call with “after hours” air pollution complaints.  



The Ohio EPA also criticizes the U.S. EPA for using the Ohio EPA’s own audits of its local air agencies against the Ohio EPA. The agency claims that states will not continue to perform these audits voluntarily if they are to be used in withdrawal proceedings against the state. This veiled threat parallels the threat used by polluters when they argued for the enactment of the Audit Privilege law.  (“The mind and soul of a polluter”).  Both the U.S. EPA and the public have a right to know about these local agency audits when the Ohio EPA has delegated so much of its investigatory and enforcement authority to those agencies. It is contrary to the public interest to keep evaluations of the performance of those enforcement agencies a secret. Most importantly, the Ohio EPA does not deny the factual audit findings.



The Ohio EPA takes an affirmative approach by identifying a decrease in U.S. EPA’s enforcement numbers and investigations to show that one could also argue the U.S. EPA is not being diligent in its enforcement/investigation work. The Ohio EPA’s criticism, however, ignores the fact the U.S. EPA should have a decrease in enforcement and investigation numbers if the states are doing an adequate job or increasing the number of enforcement actions they bring. The Ohio EPA position also ignores the Congressional criticism of the U.S. EPA stimulated by states such as Ohio and Colorado, which are vigorous opponents of U.S. EPA enforcement. The Ohio EPA ignores the fact that the U.S. EPA performs only backup investigations and enforcement under the CAA in states with approved programs.

2.	Penalty Calculations



Instead of explaining the adequacy of its penalty calculations in its response, the Ohio EPA merely hides behind the fact it has been using its penalty calculation since 1988 without adverse comment by the U.S. EPA until now. The mere fact the U.S. EPA either did not detect or ignored the discrepancies in Ohio EPA’s penalty calculation until it performed a detailed review as part of this Petition does not justify the Ohio EPA’s  failings. The Ohio EPA must take affirmative responsibility to comply with program requirements instead of attempting to justify its failure to comply by the fact it has failed to comply for years, without being caught.

Moreover, the Ohio EPA’s specific claim that it always calculates an economic benefit “where an economic benefit is a factor” is circular and begs the question of whether the Ohio EPA has established proper guidelines and policies for determining when economic benefit has been improperly obtained by the violator. The record reflects that the inadequate investigations lead to inadequate penalties.

3.	Failure to Identify PSD Sources



The Ohio EPA’s conclusory denial of the U.S. EPA finding that the Ohio EPA has failed to implement investigatory techniques to uncover PSD violations and enforce PSD requirements is not supported by facts. The numerous PSD facilities not identified by the Ohio EPA give testament to that fact. These include, for example, the AK Steel, Middletown facility, Cinergy Beckjord Plant in New Richmond, Ohio, the Redland Facility in Sandusky County, the Marion Steel Corp. facility in Marion, Ohio, and the Protech Facility in Cleveland, Ohio. The U.S. EPA’s findings remain valid.

Moreover, while the Ohio EPA’s “outreach” program (where it gives speeches and seminars on the need for facilities to obtain PSD permits) may be a fine educational tool to assist facilities seeking to comply with the law, it is not a substitute for an actual investigation protocol to find recalcitrant polluters. The record contrasts this business outreach with the Ohio EPA’s attitude about citizen complaints – they are either ignored or labeled as the problem.

4.	Leaving Title V Permits in Draft Form.



The Ohio EPA claims it focused its resources on issuing the Title V Draft Permits because that is the “hardest part” of the process and requires the most resources. The agency claims to now be returning its attention to issuing the permits in their final form and projects that it will have most of these final permits issued by February, 2002. Significantly, the Ohio EPA does not address the fact that failing to issue the permits in final form means there is no binding permit controlling the facility’s operations. The damage caused by Ohio EPA’s deliberate decision to keep permits in draft form has already been inflicted upon the affected communities. It cannot be undone by merely saying they promise to do better in the future. Moreover, the fact that it takes far fewer resources to issue the permits in final form further shows that the Ohio EPA’s failure to issue final permits has been unreasonable. (“The mind and soul of the polluter”).

5.	Administratively Changing Permit Terms.



The Ohio EPA claims that many of the administrative modifications in permits are, in fact, issued with public comment.  The agency claims that the determination of whether to allow public comment depends on whether the original permit was issued in draft (with public comment) or final form (no public comment). However, the Ohio EPA does acknowledge that if the administrative change is “insignificant” or of “no public interest” the permit is issued without public comment. By giving this caveat, the Ohio EPA’s response begs the question of whether it has considered substantive changes as “insignificant” or “of no public interest”, as the U.S. EPA’s report suggests. The Ohio EPA offers no concrete examples to rebut the U.S. EPA’s valid criticism.

6.	Failure to have an Adequate Statement of Basis in its Title V permits.



The Ohio EPA defends its Statement of Basis Section of the Title V permits by claiming that part of the permit was reviewed and approved by the U.S. EPA in form and content.  The Ohio EPA’s response ignores the substance of the U.S. EPA’s comment – that the Ohio EPA has failed to fill-in the “form” with the appropriate information on a case-by-case basis.  The Ohio EPA’s response fails to offer any proof that the substance of the criticism is not valid. 



7.	Failure to Properly Account for Insignificant Sources



Again, the Ohio EPA attempts to obfuscate the issue by pointing out that this is the first the U.S. EPA’s concerns about it failure to account for insignificant sources have been made known to the agency.  Despite this allegation, the substance of the U.S. EPA’s concerns remain valid.

D.	The U.S. EPA should reconsider its evaluation of the Ohio EPA’s failure to enforce nonattainment requirements in light of the Sixth Circuit case overturning Cincinnati’s attainment designation.�



In its Petition, the Petitioners have requested that the U.S. EPA revoke its delegation of authority to Ohio for the implementation and enforcement of the requirements of subpart D of the CAA, governing non-attainment areas. This includes State program plans submitted pursuant to 42 U.S.C. §§ 7502(c); 7511a, 7512a, and 7513a. In addition to revoking the delegation of authority to Ohio under subpart D, the Petitioners have also asked the U.S. EPA to impose appropriate penalties under 42 U.S.C. §7509 and 40 C.F.R.§ 52.31, which are available when any requirement of an approved plan is not being implemented by a State.

In its Report, however, the U.S. EPA did not perform a complete evaluation of the Petitioners’ claim that the Ohio EPA has systematically failed to apply federal Major Stationary Source (MSS) requirements in non-attainment areas. This was based on the belief that Ohio was reaching attainment to such a degree that the nonattainment requirements were no longer a major part of the CAA program. Given the recent court ruling overturning the Cincinnati designation as being in attainment for ozone, the Ohio EPA’s lack of enforcement for nonattainment requirements takes on renewed significance. The Petitioners, therefore, ask that the U.S. EPA complete its analysis of the Ohio EPA’s practice of not only failing to take enforcement action against facilities which circumvent the MSS requirements but of actually assisting facilities in circumventing those requirements. 	

The facts presented by the Petitioners in their Petitions, in supporting documentation, and, during the November 13, 2001 hearings, illustrate a specific pattern of conduct in which the Ohio EPA continually fails to require sources with actual VOC emissions of over 100 tons per year�to:



install LAER technology;



obtain offset reduction in emissions in the region; 



show that all Major Stationary Sources owned or operated by the same person are in compliance with all federal requirements;  and, 



 perform “an analysis of alternative sites, sizes, production processes, and environmental control techniques for such proposed source” and make a demonstration that “the benefits of the proposed source significantly outweigh the environmental and social costs imposed as a result of its location, construction, or modification.”



Moreover, the Ohio EPA has failed to satisfy:



a.	40 C.F.R. 51.160 – by failing to have procedures in place to enable it to determine whether the construction or modification of a facility, building, structure, or installation will result in a violation of its control strategy or the NAAQS. 



b.	40 C.F.R. §51.165(a)(1) – by failing to apply the definition of terms required in that Section.� 

c.	40 C.F.R.§ 51.166 –by failing to have sufficient measures in place to prevent the deterioration of air quality. This includes failing to regulate major sources as defined in 40 C.F.R.§ 51.166(b).  The Ohio EPA’s investigation failures identified by the U.S. EPA further show that it has failed to satisfy the mandates of the non-attainment requirements as well as the PSD requirements.



d.	40 C.F.R.  subpart K,  § 51.210  et seq. – by failing to provide adequate procedure for monitoring the status of compliance of air contaminant sources. 



e.	 40 C.F.R.§ 51.212 – by failing to provide for: 



i.	the periodic testing  and inspection of stationary sources,

ii.	the establishment of a system for detecting violations of any rules and regulations through the enforcement of appropriate visible emission limitations,

iii.	the investigation of complaints, and,

iv.	the use of any credible evidence or information relevant to whether a source would have been in compliance with applicable requirements if the appropriate performance or compliance test or procedure had been performed. 



IV.	�  Clean Water Act Review 

A.	Ohio EPA’s widespread program failures justify withdrawal of program authorization.



Significantly, even in its limited review, the U.S. EPA found many major deficiencies in Ohio EPA’s NPDES program sufficient to justify the withdrawal of that authorization:

The Ohio EPA has a “longstanding deficiency” in its failure to regulate concentrated animal feeding operations. [U.S. EPA Report, CWA 2].



The Ohio EPA fails to detect violations reported by the facility in a timely manner (30 days). Rather, it takes the Ohio EPA 8 to 10 months to unearth violations. [U.S. EPA Report, CWA 10].



The compliance and monitoring data obtained by the Ohio EPA from polluters via electronic reporting are corrupt. Electronic reports do not include the signature of the facility representative warranting the truth and accuracy of that data.  Facilities are even refusing to produce hard copies to the agency.



The data included in the Permit Compliance System (PCS) is not accurate. The PCS is the national data base for tracking permit issuance, compliance and enforcement activities. This means the Ohio EPA water division is not supplying the U.S. EPA, the public (or even the Ohio EPA’s other divisions), with accurate information on permit limits, violations and other information. This failure attacks the very credibility of the Ohio EPA.



There has been a significant reduction in formal enforcement actions. [U.S. EPA Report, CWA 10].



The resources for inspections have “diminished significantly” over the last 4 years (by 47%). 



There is a significant backlog of permits. The Ohio EPA has taken resources from inspections and enforcement in order to address this backlog.



In addition, as will be discussed in subsection C, below, the U.S. EPA’s report ignores the fact the Ohio EPA’s NPDES program fails to satisfy the five imperatives that transcend all federal environmental programs by its failure to:



1.	exercise control over activities required to be regulated under federal law �  – including CAFO’s, sanitary sewer discharges from City Sewer Districts as well as individual facilities, industrial discharges into storm sewers and surface waters; and, direct discharges into national waters without proper NPDES permits.



2.	issue permits which conform to the requirements of federal law� - including issuing permits at facilities that have not satisfied the antidegradation law and issuing permits that do not reflect TMDLs.



3.	inspect and monitor activities subject to regulation� - including the systematic failure to inspect and monitor CAFOs, municipal sanitary sewer discharges, and the drain systems of manufacturing industries as well as the failure to conduct annual inspections at facilities which are known to be in violation of the CWA.



4.	use appropriate mechanisms to verify representations of polluters� - including the failure to verify whether discharges into facility drains are, in fact, going to sanitary sewers instead of storm sewers and surface waters.



5.	properly exercise enforcement authority, including the failure to act on violations of permits or other program requirements, and the failure to seek adequate enforcement penalties or to collect administrative fines�  - including the failure to enforce violations at CAFOs, the failure to take enforcement action in a timely manner, and, the failure to ensure continued compliance at facilities where some enforcement action is taken.



In addition, the Ohio EPA has failed to develop an adequate regulatory program for developing water quality based effluent limits in NPDES permits as required by FWPCA 40 C.F.R. §123.63 (a)(5), given its failure to develop TMDLs.

B.	The evidence produced to the U.S. EPA demonstrates that the failures identified by the U.S. EPA were not adequately rebutted by the Ohio EPA’s unverified claims that it has “fixed” or is “fixing” those problems - program withdrawal remains justified.

1.	Concentrated Animal Feeding Operations.

The Ohio EPA’s record on its failure to regulate Concentrated Animal Feeding Operations (CAFOs) speaks for itself. Testimony at the November 13, 2001 hearings raised substantial issues concerning numerous CAFO’s including Buckeye Egg in Licking County and Hardin County, and several commercial farms in Darke and Mercer Counties which dump approximately 600,000 gallons of egg wash into the nearby Wabash River. (See testimony of Mary Ann Baker, T.p. 102 of the Venice Room PM Session)[Drake County is home of Cal Maine Union City Farm; Weaver Bros. Dew Fresh Farm; Kremer Farm; and, Sunnyside Farm, all of which have had surface water discharges known to the Ohio EPA] ; Muskie Genetics Hog farm (See Affidavit of Nancy Raeder 7/19/00);� Zieber’s Hog Farm (See Affidavit of Alvin Clark, 5/3/00), and, Parks Farm in Louisville, Ohio (See testimony of Mary Gibson, T.p. 151,Venice Room PM Session). 

Other CAFO’s known to have discharges include Buckeye Egg at Marseilles (egg wash water discharges from a tile outlet); Ringler Hog Farm (Injection of manure and discharge via field tile); and, Cal Maine Union City (egg wash water discharges via a tile outlet). However, as of October 2001, the Ohio EPA had not proceeded with enforcement, or even sought compliance, at any of these facilities. See October 23, 2001 letter from Cathy Alexander, Division of Surface Water, Ohio EPA to Marc Conte, Sierra Club, Ohio Chapter, attached as Exhibit 3.

Thus, the Ohio EPA’s claim that it is regulating concentrated animal feeding operations fails in light of the fact only 6 of the 148 CAFO’s identified in its October 23, 2001 letter have been notified that they must submit an NPDES application.

In its October 5, 2001 response to the U.S. EPA’s  Report, the Ohio EPA makes a circular statement that if it determines a “large AFO” has a discharge it will send a letter stating that an NPDES permit is needed. This statement ignores the fact the Ohio EPA does not have adequate procedures to discover when a “large AFO” has a discharge.  This is not surprising since the Ohio EPA is not planning to have all CAFO’s inspected until 2003. See, Ohio EPA October 23, 2001 letter attached as Exhibit 3.

Also troubling is the Ohio EPA’s policy on “small AFOs”. The agency admits it does not pursue enforcement actions at those facilities. Rather it merely “works with” the polluter to correct the problem. The public waters impacted by these unregulated AFOs and the neighbors who rely on those waters deserve to have a state that actually enforces the CWA - not an agency which merely “holds the hand” of the polluter. The Ohio EPA’s claim that all such discharges are to stop in 2002 or a NPDES permit will be required is unsatisfactory. The Ohio EPA’s statement  begs the question of how long have those discharges been occurring up to now, and why have they been ignored for so long.� 

Importantly, the Ohio EPA’s response is devoid of any example of an actual enforcement action being brought against a CAFO for CWA violations. 

2.	Delay in Surfacing Violations



The Ohio EPA claims its problem in surfacing violations in less than eight months is caused by deficiencies and operational problems in the SWIMS computer system. The Ohio EPA claims to be fixing this problem by providing a new server to enhance the program’s performance. Whether these changes in the SWIMs will solve the Ohio EPA’s slowness to act is doubtful, where the real problems appear to be lack of agency will. Former employees of the Ohio EPA blame the “total quality management” policy for Ohio EPA’s slowness to take steps to enforce the law.  See 4/14/00 Affidavit of Robin Smith attached as Exhibit 7.� Rather, the Ohio EPA considers the polluter the “customer” whose needs must be served. Id. As such, the employees of Ohio EPA characterize their actions as “hand holding” while the illegal operator takes baby steps toward compliance rather than being pressured by agency enforcement.  Id.�

In addition, the Ohio EPA’s problems with retrieving data from its computerized data base is passed on to citizens. Petitioners have found that the Ohio EPA has been unable to respond to citizen request for discharge information because of the inability to access their own database. 





3.	Reduction in Enforcement Actions.



The Ohio EPA claims that there is no trend in enforcement actions, but merely yearly fluctuations. It claims that the number of enforcement actions have, in fact, increased in the last two years and believes it will continue to increase in 2002. The chart provided by the Ohio EPA, however, raises more questions than it resolves. While the chart does show that the total number of findings and orders, referrals to the AG’s office and consent orders have varied from 1996 to 2000,� it does not answer questions such as:

·	how long were the violations occurring before they were discovered by the Ohio EPA? 

·	how long did the Ohio EPA know about the violation before it issued an order or referred it to the Attorney General’s office? 

·	how long did the violations persist before they ceased? and, 

·	were the violations actually remedied to the satisfaction of the surrounding neighbors who had to suffer from the illegal operations while they were ongoing? 



The Ohio EPA identifies three enforcement performance standards it has implemented in an effort to increase enforcement: 1) ensuring that administrative enforcement actions are resolved within two years of initiation; 2) giving each division a set number of enforcement orders at the beginning of the year; and, 3) ensuring that all verified complaints are resolved within two years of receipt. 

The problem with these enforcement standards is that such deadlines often lead to resolutions that are not protective of the public. They ignore the most dangerous tendency of the Ohio EPA, i.e., to fail to identify significant violations and to ignore the full nature and extent of violations. Under this “policy”, the agency could be pushed to settle a matter before it fully understands the scope of the violation and ramifications to the public. Meeting quotas does not, in and of itself, reduce pollution and its impact on the environment. The performance standards should be measured in terms of health and environmental protection, not merely in number of cases since there is no “investigative mentality” at the top of the agency.

The Ohio EPA also claims that it has changed the administrative enforcement process to make it more streamlined, including developing simplified forms for reporting violations and complaint investigations, reducing the number of management signatures required to process an enforcement action, and implementing a planning process that allows the agency to increase the effectiveness of the action it does take. While making forms simpler and reducing the number of signatures will certainly increase efficiency, these changes do not address the real issue – ensuring that the agency uncovers the full nature and extent of violations and their impact on the surrounding communities. Ohio EPA’s vague reference to a “planning process” is so nonspecific that it does not give insight into what this process may entail. The evidence of Ohio EPA enforcement failure produced by the public is not addressed by these promises.

4.	Reduction in Number of Inspections.



The Ohio EPA claims that the U.S. EPA did not account for all inspections when it noted there was a decrease of 47% in the number of compliance inspections. The Ohio EPA claims that the U.S. EPA did not count numerous storm water inspections, as well as inspections made at agricultural facilities and storm water construction sites that are not recorded on the PCS. The Ohio EPA also notes that resources were diverted from inspections to eliminate the backlog of NPDES permits with the approval of the U.S. EPA.

	The Ohio EPA’s response does not justify its poor inspection record for two reasons. First, not all inspections are of sufficient thoroughness to count as a compliance inspection.  Second, the Ohio EPA’s response is another example of the lack of adequate funding compounding their program failures. Diverting funds from inspections and enforcement to permitting merely allows more and more pollution to occur without adequate oversight to ensure that the public is protected.  An environmental program mandates both permitting and inspections, not a choice of one or the other.

As with the air program, it is time for Ohio to commit the necessary funds to carry out all program requirements if it wants to keep its federal authorization. The lack of funding will only get worse in 2002 given the recent executive order reducing Surface Water funding by 6%.  

C.	Unlike the CAA evaluations, the U.S. EPA’s CWA evaluation does not even purport to analyze Ohio EPA’s failure to meet critical program requirements.



As noted above, unlike the U.S. EPA’s CAA review, the U.S. EPA’s CWA review fails to address: 

·	the Ohio EPA’s inadequate inspection program; 

·	its inability to uncover unpermitted sources (including unpermitted point source discharges and the discharge of pollutants not authorized in a source’s NPDES permit); 

·	the lack of adequate staffing and other resources; and, 

·	the Ohio EPA’s failure to verify representations of regulated facilities. 



Rather, the U.S. EPA’s CWA review uses the self-reporting system as the starting point and only considers what the Ohio EPA does with the data handed to it by the polluter. The Petitioners, therefore, request that the U.S. EPA complete the CWA review by considering the factors described herein. 

1.	The Ohio EPA has systematically failed to exercise control over activities required to be regulated under federal law. �



The Ohio EPA has systematically failed to regulate numerous types of violations of the CWA, including: sanitary sewer discharges into and from City POTWs, industrial discharges into storm sewers and surface waters, CAFO’s as well as other direct discharges into Ohio’s waters without proper NPDES permits.

a)	Sewer violations



Ohio EPA’s systematic failure to regulate illegal discharges into and from municipal sewage treatment facilities can be seen by the following examples:

·	The Ohio EPA has allowed the Cincinnati/Hamilton County Metropolitan Sewer District (“MSD”) to release raw sewage and industrial chemicals into the Mill Creek and Little Miami River from over 100 unregulated discharge points.  These sanitary sewer overflows (‘SSOs”) have been allowed to continue despite the State’s 1992 Order requiring MSD to “eliminate unpermitted discharges from overflows in separate sanitary sewers”.  See Sierra Club News Release attached as Exhibit 4. Today, however, MSD still maintains over 100 SSOs.  The Ohio EPA’s failure to pursue MSD’s violations even cause poor morale within its own staff. In 1997, an Ohio EPA staff person wrote to his supervisor “having witnesses [sic] the overflow behind General Electric (known as SSO #700) I am quite frustrated …with the agency… I believe that resolution now requires a high level management decision …(staff) morale is not good.”  See Sierra Club News Release attached as Exhibit 4.  SSO’s are of significant concern for public health reasons because discharge raw sewage containing viruses, bacteria, and other pathogens as well as hazardous chemicals from industrial sources.  Id.



·	According to area  neighbors, raw sewage discharges, including the discharge of medical waste, from the Three Rivers Nursing & Rehabilitation has continued unabated for many years, despite continuing complaints from the residents living along the affected stream bank.  See Affidavits of Marie Ausdenmoore 6/8/00; Haudi Gilday 6/8/00 and Betty Holtkamp 4/27/00.



·	City of Bellevue released unauthorized storm water and wastewater discharges into the Elm Street area, flooding numerous homes and basements without redress by the Ohio EPA.  Further, the overflow of storm water and waste water during heavy rains leaked into the sanitary sewers which, in turn, back up into the basements of Elm Street residents.



·	Cincinnati Specialties has also discharged pollutants into POTW in excess of it discharge limits without proper fining. See Affidavit of Rachael Belz 7/20/00.



·	Nylonge Corp. discharged pollutants into its city’s POTW to the  point of actually damaging that systems’ integrity. Still, the Ohio EPA took no legal action against either the violating company or the municipal POTW.



·	Morton International, Inc. (Rohm & Haas) has violated its POTW discharge permit 96 times between 1993 and 1999 without enforcement from the Ohio EPA.  This company has been allowed to operate in violation of the CWA  despite the fact it is already under a consent order for prior violations. See Affidavit of Rachael Belz 7/20/00.



The U.S. EPA needs to return to its CWA review and more carefully analyze the Ohio EPA’s record for uncovering and enforcing illegal discharges into and from POTWs. As the above examples illustrate, the U.S. EPA’s findings should support withdrawal of Ohio EPA’s CWA authority.

b)	CAFO’s 



The Ohio EPA’s failure to exercise control over factory farms is discussed in Section IV.B.I. of this report. 

c)	Unpermitted discharges



The Ohio EPA’s failure to detect and regulate unpermitted discharges into our nation’s waters can be seen by the following examples:

·	Discharges from the Danis Tremont Landfill were so severe they resulted in the change in water quality designation of Chapman’s creek.



·	Vernay Laboratories, Inc., in Yellow Springs, Ohio, discharged its industrial solvents down storm drains leading to a nearby stream for years without those violations being detected by the Ohio EPA.  In 1990, Vernay’s director of safety and environment e-mailed the company president and told him that dichloroethylene and trichloroethene were present in the facility’s storm water discharges at levels above drinking water standards.  Ohio EPA was notified of related contamination that same year.  See Affidavit of Lance D. Himes attached as Exhibit 5.  To date, Ohio EPA has not required Vernay to investigate or remedy the contamination, forcing concerned neighbors to take matters into their own hands and pursue legal action.



·	Similarly, the Elano Corp. in Alpha Ohio also discharged its hazardous waste down facility drains into the local storm water system for years – without being discovered by the Ohio EPA. 



·	As U.S. EPA records indicate, the Worthington Custom Plastics facility in Mason, Ohio discharged its chromium laden cooling tower water and chemical laden water from its paint spray operations into the storm sewer system for years without detection by the Ohio EPA.



2.	The Ohio EPA fails to inspect and monitor activities subject to regulation.� 



The Ohio EPA’s wholesale failure to inspect and monitor such activities as CAFOs, discharges into and from municipal sanitary sewers, and the drain systems of manufacturing industries can be seen by its overall failure to detect those types of violations as discussed in Sections IV.B.1. and IV.C.1. of this report.

In addition to these systematic failures within Ohio’s program, the Ohio EPA has also failed to conduct annual inspections at facilities that are known to be in violation of the CWA.  According to Prime Suspects: The Law Breaking Polluters America Fails to Inspect (Water and Air Division failures) by John Coequyt and Richard Wiles, Environmental Working Group (EWG), Ohio ranks number 2 in the nation in its failure to conduct CWA inspections of known violators. The EWG found that, for 1998 and 1999, Ohio EPA failed to inspect 31 facilities in significant non-compliance.  

In its January, 2000 report,  Pollution Pays: Failure to Enforce Clean Water Laws in Ohio by the John Coequyt, Emily Headen, and Richard Wiles,  the Environmental Working Group also found that “[f]ourteen of twenty-two major facilities in Ohio� have violated the Clean Water Act at least once in the past two years.� Only one fine has been levied.” Id. at 2. According to EWG:

·	Nine of the facilities violated the law for at least four of the eight quarters at issue in the report;

·	LTV Steel Co. Inc. and Bay West Paper Corp were in violation all eight quarters;

·	Some of the violating facilities paid fines for violations which had occurred prior to April 1997, yet those violations were allowed to continue; and,

·	Six of the facilities were listed as current “significant violators” of the CWA.



Id. at 2 and 3.



These examples of Ohio EPA’s investigatory failures, alone, provide grounds for withdrawing Ohio’s NPDES authorization.  Placed in the perspective of the other problems revealed by the public, withdrawal is mandated.

3.	The Ohio EPA fails to use appropriate mechanisms to verify representations of polluters.� 

In order for states to maintain program authorization under the CWA, a state must "have inspection and surveillance procedures to determine, independent of information supplied by regulated persons, compliance or noncompliance with applicable program requirements".  See 40 C.F.R. § 123.26(b).  As part of this program, the state must have the ability to "verify the accuracy of information submitted by the permittee and other regulated persons in reporting forms, and other forms supplying monitoring data".  See 40 C.F.R. § 123.26(b)(2)(ii). The U.S. EPA’s review of the Ohio EPA’s investigation and enforcement activities under the Clean Water Act does not evaluate this critical criterion. 

As was recognized in its air program, the Ohio EPA does not have adequate mechanisms in place to verify representations made by polluters. One clear example of this failure can be seen by the scenario already put before the U.S. EPA,  i.e. Ohio EPA’s inability to learn when a facility is discharging materials into facility drains that are connected to storm sewers and surface waters, instead of sanitary sewers as the facility claims. This scenario also illustrates why it is imperative for the Ohio EPA to have a mechanism for verifying company representations. The amount of environmental damage caused by improper disposal down storm sewers is vast, and include not only devastating effects on surface water bodies, but on groundwater resources as well (as is illustrated by conditions around the Elano and Vernay facilities).

4.	The Ohio EPA fails to properly exercise enforcement  authority including the failure to act on violations of permits or other program requirements, and the failure to seek adequate enforcement penalties or to collect administrative fines.� 

The facts presented in the Petitioners’ petition and supporting documentation, as well as at the November 13, 2001 hearings, provide example after example of where the Ohio EPA has failed to take adequate enforcement actions.  In addition to the examples given above with respect to CAFOs and discharges into and from municipal POTWs, other examples include the following sites:

·	Ormet Corp. Hannibal Ohio. No fines have been issued to Ormet Corp. for its two facilities despite the fact they have one to two NPDES violations per quarter. See Affidavit of Jennifer O’Donnell, attached as Exhibit  2.



·	Eramet, Marietta, Ohio (discharging 30 to 35 millions gallons of wastewater into the Ohio River every day)– No fines have been imposed for this facility’s NPDES violations occurring over the last several years. The Ohio EPA inspector acknowledged that he did not always  have time to write NOVs for all NPDES discharge violations. See Affidavit of Jennifer O’Donnell, attached as Exhibit  2. Significantly, the only violations considered by the Ohio EPA to be “major” violations were ones involving actual fish kills. Id. This classification, of “major” v. “minor” violations, ignores not only the impact of other types of aquatic life, but the impact of the ability to use the river for recreational purposes. Moreover, discounting discharges which do not result in a fish kill cannot properly account for the cumulative impact of violations from all facilities discharging into the Ohio River. The distinction also violates federal law.



·	Columbus Steel Drum, Franklin Co., Ohio – The Ohio EPA has issued a new NPDES permit to Columbus Steel in June of 2001, containing new effluent limits even though testing from May 2001 has shown the facility is not meeting those  new requirements. See Affidavit of Jennifer O’Donnell, attached as Exhibit  2.



Other examples of lax enforcement practices, as identified by the Environmental Working Groups reports, include:



o	LTV Steel Co. Inc., Cleveland Ohio

o	Bay West Paper Corp., Middletown Ohio

o	WCI Steel Inc, Warren Ohio 

o	Wheeling-Pittsburgh Steel Corp. (Steubenville and Mingo Junction)

o	BP Exploration and Oil Inc. 

o	USS/KOBE Steel CO



The Ohio EPA’s failure to comply with this critical program requirement can also be seen by the fact, time and time again, it fails to ensure continued compliance at facilities where some enforcement action is taken. See, for example:

·	Frasier Paper Inc,. West Carrollton Ohio (violations of Compliance schedule)

·	USS/KOBE Steel CO (violation of Compliance order).

·	Wheeling –Pittsburgh Steel Steubenville Ohio (violation of compliance schedule for effluent limit violations).

·	Wheeling –Pittsburgh Steel, Mingo Junction Ohio (violation of compliance schedule for effluent limit violations).



See also, Pollution Pays: Failure to Enforce Clean Water laws in Ohio – ADDENDUM  by John Coequyt, Environmental Working Group. This report found that facilities such as LTV, WCI and BP Oil were listed in significant non-compliance in May 2000 despite paying fines in 1998 and 1999 for violations from 1993 and 1995. Violations continued through 1999 and thereafter with no additional penalty. 	

5.	The Ohio EPA regularly fails to issue  permits which conform to the requirements of federal law� and has failed to develop an adequate regulatory program for developing water quality based effluent limits in NPDES permits.� 



The Ohio EPA’s failure to issue conforming permits include issuing permits at facilities that have not undergone proper antidegradation reviews, issuing permits that do not reflect TMDLs, and, circumventing the 401 certification process.

a)	The U.S. EPA does not contradict the Petitioners’ contention that Ohio antidegradation rules are inadequate and that the Ohio EPA fails to properly engage in antidegradation reviews at landfills.



With respect to the State’s failure to follow antidegradation requirements, the U.S. EPA misses the interrelationship between the issuance of the permit to install a source of water pollution and the issuance of the NPDES permit which authorizes the discharge.

The U.S. EPA acknowledges that “cause might exist to commence withdrawal proceeding if there was evidence of a widespread failure on Ohio EPA’s part to comply with Ohio‘s antidegradation requirements in issuing NPDES permits.”  Despite this acknowledgment, the U.S. EPA does not consider the Petitioners’ allegations regarding the inadequacy of Ohio’s antidegradation rule, itself. The U.S. EPA states that the antidegradation rule is part of the water quality standards, not the NPDES permit program. Therefore, it concludes that any deficiency in the antidegradation program would not result in withdrawal of Ohio EPA’s NPDES program. The U.S. EPA needs to explain these seemingly contradictory statements. [U.S. EPA Report, CWA 6]. Instead of identifying the deficiencies in Ohio EPA’s antidegradation rules, the U.S. EPA merely offers its hope that the external advisory group commissioned by the Ohio EPA to revise the antidegradation rules will address any alleged deficiencies in those rules. [U.S. EPA Report, CWA 7].

In its report, the U.S. EPA has gotten sidetracked because the source involved in the example raised by the Petitioner is a landfill. The fact the source at issue is a landfill does not change the nature of the antidegradation review. The courts have been clear that the time to perform the antidegradation review is when the facility is being constructed not when the NPDES permit is issued. This is true whether the source is a residential development with its associated treatment plant or a landfill. 

Thus, even though the requirement to perform an antidegradation review is part of the NPDES program, the timing of the review occurs when the permit to install the source is issued, not the subsequent NPDES permit. Columbus and Franklin County Metropolitan Park District v. Shank (1992) 65 Ohio St. 3d 86. 

b)	The U.S. EPA does not contradict the Petitioners allegation that the Ohio EPA has violated the TMDL requirements.



The U.S. EPA’s report reveals that Ohio has only completed a TMDL for a portion of the Cuyahoga River (approved Oct. 2000) and several other “pre TMDL” (assessments and modeling to form the bases for a TMDL in  the future). In fact, the Ohio EPA is not committing to completing the TMDLs until 2013. [U.S. EPA Report, CWA. 7].

The U.S. EPA claims that TMDL requirements are not part of Ohio’s NPDES Program. Consequently, U.S. EPA claims any violations of TMDL cannot lead to NPDES program withdrawal. The U.S. EPA’s conclusion, however, ignores that fact all NPDES permits must contain limits consistent with TMDLs. Because of this interrelationship between the two provisions, withdrawal of NPDES authority is warranted where there has been a wholesale failure by a state to create TMDLs. 

Nowhere in its Report does the U.S. EPA explain what the proper recourse is for the U.S. EPA and the public when a state fails to implement these two critical components of the CWA (antidegradation and TMDL). Ohio’s TMDL failure must be reviewed in the context of its NPDES program for withdrawal purposes.

c)	The Ohio EPA regularly circumvents the standard for granting 401 Certification.



The U.S. EPA also begs the question of whether there are any failures on the part of Ohio in granting 401 certification on similar grounds – that Section 401 is not part of the NPDES program. (The U.S. EPA only notes that the state has broad discretion in granting or denying 401 certification). Ohio’s 401 failure must be reviewed in the context of its NPDES program for withdrawal purposes.

D.	Ohio EPA’s poor investigation and enforcement record is reflected in the equally poor conditions of Ohio’s rivers and streams.



The result of Ohio EPA’s NPDES program failures can be seen by the conditions of Ohio’s rivers and streams. Only 1.1 % of all rivers and streams in Ohio are considered Scenic. At least 40% of all of Ohio’s rivers and streams are not fishable or swimmable. Further, all of Ohio’s rivers and streams have fish advisories, limiting the amount of fish which can be eaten because of health concerns. For example, a 1997 statewide advisory cautions women of children bearing age and children under 6 from eating more than 1 meal per week from any Ohio body of water, because of the high levels of mercury found in Ohio’s waters. This advisory remains in effect. 

Even more problematic is the fact the Ohio EPA is still allowing degradation of those rivers and streams which are meeting water quality standards. The Ohio EPA is still granting 600 to 700 permits per year where the permit states that “the discharge from this facility, if approved, would result in degradation to, or lowering of, the water quality of the (receiving waters).  However, the chemical-specific water quality criteria developed to protect aquatic life and human health, as set forth in OC 3745-1-07 will not be exceeded”. These permits are generally issued without any real evaluation of the whether there is a social and economic need in the community for the activity causing the degradation. The U.S. EPA should evaluate the procedure used by the Ohio EPA in allowing degradation in so many instances. 

This degradation is the consequence of the failure of Ohio’s CWA program to enforce the five imperatives. Based on this record, the federal authority must be withdrawn.

V.	�Resource Conservation and Recovery Act Review

A.	The Ohio EPA has failed to satisfy RCRA program requirements for both its solid and hazardous waste programs, thereby justifying withdrawal of program authorization.



As with the U.S. EPA’s draft CWA review, the U.S. EPA’s draft RCRA review ignores the fact that Ohio’s hazardous waste and solid waste programs fail to satisfy the five imperatives violated by Ohio EPA’s CAA programs:  

1.	The Ohio EPA has failed to exercise control over activities required to be regulated under federal law.�  The record clearly shows this failure includes allowing unpermitted treatment, storage and disposal activities at facilities generating hazardous waste.



2.	The Ohio EPA has failed to issue permits that conform to the requirements of federal law.� The record clearly shows that the Ohio EPA has issued permits without satisfying antidegradation requirements and without ensuring groundwater resources will be adequately protected.



3.	The Ohio EPA has failed to inspect and monitor activities subject to regulation.� The record clearly shows that this failure includes the systematic failure to detect industrial discharges of hazardous waste into storm sewers and catch basins leading directly into the subsurface, and the failure to inspect and monitor the extent of off-site releases from known hazardous waste facilities.



4.	The Ohio EPA has failed to use appropriate mechanisms to verify representations of polluters.� The record clearly shows that this failure includes failing to verify whether discharges into facility drains are really going to sanitary sewers instead of storm sewers or directly into the subsurface.



5.	The Ohio EPA has failed to properly exercise enforcement authority including the failure to act on violations of permits or other program requirements, and the failure to seek adequate enforcement penalties or to collect administrative fines.� The record clearly shows that this failure includes not enforcing violations at hazardous waste facilities, implementing deficient “total quality management” policies instead of enforcement policies, allowing a decade of delays which prevent timely corrective actions at sites with known hazardous waste releases and not ensuring continued compliance even at facilities where “some” enforcement action is taken.





 In addition to these five imperatives, the Ohio EPA has failed to satisfy the following additional program requirements: 



1.	The Ohio EPA has failed to allow public participation in Ohio’s enforcement process.�  The record clearly shows these public participation-blocking practices include filing consent orders simultaneously with, or within days of, filing RCRA enforcement complaints in court.



2.	The Ohio EPA has failed to implement its hazardous waste program in a manner that is consistent with or equivalent to the federal program requirements.�  The record clearly shows that this failure includes allowing RCRA sites to participate in Ohio’s Voluntary Action Program instead of undergoing corrective actions under RCRA.



3.	The Ohio EPA has failed to upgrade open dumps and ensure that solid waste is disposed of in an environmentally sound manner in accordance with federal requirements.�  The record clearly shows that this failure includes allowing landfills to be built over existing, unlined and leaking landfills containing hazardous waste.



4.	The Ohio EPA has failed to require municipal solid waste landfills to comply with the Ohio SIP and the CWA, to prevent gas levels over the LEL at the facility boundary, to prevent chemicals from reaching the aquifer,  and to provide data to determine effective porosity of soils at the site.� The record clearly shows that this failure includes ignoring the presence of vertical fractures when siting landfills over valuable and prolific groundwater supplies; ignoring the migration of landfill gas into neighboring properties, and, allowing surface water discharges to degrade water quality of nearby streams.









B.	The U.S. EPA’s evaluation of the Ohio EPA’s RCRA programs overlooks a significant number of enforcement and implementation failures. These ignored or overlooked failures, alone, justify withdrawal of Ohio EPA’s RCRA programs.



The U.S. EPA’s review was limited to identifying actions taken by the Ohio EPA and U.S. EPA at specific facilities; reviewing permits that were issued to ensure that they were properly issued; and, reviewing annual audits already completed under U.S. EPA and Ohio EPA Memorandum of Agreements (MOAs). Because of this limited approach, the U.S. EPA’s RCRA review fails to address the Ohio EPA’s fundamental failure to uncover unpermitted sources (including unpermitted treatment, storage and disposal activities) and its wholesale failure to verify representations of regulated facilities.

1.	The Ohio EPA has failed to exercise control over activities required to be regulated under RCRA.



The record demonstrates that the Ohio EPA has shown, repeatedly, that it has neither the have sufficient investigatory zeal nor the system in place to detect clearly detectable, unpermitted treatment, storage and disposal activities at facilities generating hazardous waste. The record includes numerous examples of facilities that have treated or disposed of hazardous waste onsite without being regulated as a TSD facility by the Ohio EPA. (See e.g., Elano Inc, facility in Alpha, Ohio; Vernay Laboratories, Inc. in Yellow Springs, Ohio; Worthington Custom Plastics, Inc. in Mason, Ohio; Georgia-Pacific Resin, Inc. in Columbus, Ohio; AK Steel in Middletown Ohio; and Carlisle Engineered Products, in Middlefield, Ohio). 

Even where facilities have long-standing practices of disposing of hazardous waste down drains that were either connected to storm sewers or that discharge directly into the subsurface, the Ohio EPA fails to take action under RCRA. At the Elano facility in Alpha, Ohio, facility drains led to catch basins which discharged directly into the ground. This disposal practice was only revealed after neighbors of the facility sued Elano because of the widespread groundwater contamination. Similarly, at Vernay Laboratories, Inc. in Yellow Springs, Ohio, drain pipes lead directly into the subsurface. In fact, five (5) “injection wells” were determined to be on site, but the discovery was made only after the surrounding citizens brought their own RCRA enforcement action. 

None of the facilities that were treating and/or disposing of hazardous waste on site were regulated as TSD facilities. Despite annual inspections, the RCRA investigators never uncovered these violations. Timely detection should have led to proper regulation. Even when the Ohio EPA learned of the widespread groundwater contamination coming from the Elano and Vernay sites, it neither regulated these facilities as TSD facilities nor discovered the disposal practices causing the contamination.�  It took citizens suing the companies directly before these egregious violations were revealed. The issue remains - how and why did the Ohio EPA’s regulatory program “overlook” these costly violations. While the Petitioners emphasize these two examples, the files at the Ohio EPA contain numerous additional examples, from BASF’s Dana Ave. facility, to Phthalchem Inc., to G.E. Evendale, to Hilton Davis.  The U.S. EPA simply ignored these issues in its Report.

2.	The Ohio EPA has failed to issue permits that conform to the requirements of federal law



The Ohio EPA’s failure to comply with federal CWA antidegradation requirements before issue permits for landfills is one example of its failure to issue permits that conform to the requirements of federal law. See Section IV.C.5.a. for Petitioner’s discussion of the Ohio EPA’s failure to perform proper antidegradation reviews that actually consider the social and economic benefit of siting the landfill at a location where it will cause the degradation of surface waters. A review of the Ohio EPA’s files reveals the wholesale failure on the part of the Ohio EPA to engage in any such evaluation. Nor has the Ohio EPA properly considered the impact on groundwater when siting hazardous waste facilities such as Envirosafe.  Ohio EPA ignored the presence of vertical fractures at this site. As a consequence, the underlying aquifer has already been contaminated.

3.	The Ohio EPA has failed to inspect and monitor activities subject to regulation.� 



Closely tied to the Ohio EPA’s failure to regulate facilities treating or disposing of hazardous waste on-site is the Ohio EPA’s systematic failure to adequately inspect and monitor RCRA facilities. In fact, the U.S. EPA’s  Report notes that the number of inspections of RCRA facilities has dropped by more than 50%. There has also been a decrease in the number of compliance orders issued under Ohio’s RCRA hazardous waste program.�

It is because of these weak investigatory practices that the Ohio EPA fails to detect the TSD violations occurring at sites generating hazardous waste. For example, there has been a wholesale failure on the part of the Ohio EPA to “discover” the disposal of industrial waste into storm sewers and catch basins leading directly into the subsurface. This is clearly established by the examples discussed above.

A similar pattern in Ohio EPA’s poor investigatory program is its refusal to either inspect and monitor, or require the polluter to inspect and monitor, the extent of off-site releases from known hazardous waste facilities. The Carlisle Engineered Products facility in Middlefield, Ohio is a prime example. The Ohio EPA failed to uncover the RCRA on-site disposal practices which appear to have caused contamination in the surrounding community including the neighboring Amish community.  See, Sarah Fenske, While the EPA Slept, Cleveland Scene, November 15-21, 2001, attached hereto as Exhibit 6.  Only after concerned neighbors, Laura and Ron Duncan got the White House involved in 1994 did U.S. EPA investigators discover a “concrete walled basin deep in the  bowels of the factory which was filled with blackish sludge that tested positive for PERC and chromium and lead at significant concentrations”. Id.  Two years later, in 1996, Carlisle was found to be draining oil into a roadside ditch, but promised to “take care of it” to avoid legal action. Id. Meanwhile, the Ohio EPA did nothing about the groundwater contamination caused by Carlisle’s RCRA violations.  No corrective action order was imposed at the Carlisle site, as required under RCRA. Finally, six (6) years later, in the year 2000, the Ohio EPA tested area wells, but only after community activist Teresa Mills stepped in to help. Id. That testing revealed high levels of TCE (a breakdown product of the PERC) in the groundwater around the Carlisle site. Despite knowing about the catch basin releasing PERC into the groundwater in 1994, the Ohio EPA had not taken any action - it did no testing nor issue any clean up order - against Carlisle. 

Another egregious example of Ohio EPA’s failure to investigate RCRA releases off-site is found at the Brush Wellman beryllium processing facility. The Ohio EPA has been slow to require or perform off-site testing to evaluate the impact of this facility on the surrounding community. 

First, off-site groundwater testing in May and July, 2001, did not test for PERC or TCE, two contaminants found in on-site groundwater.  See, ATSDR, Health Consultation, Brush Wellman Elmore Plant, Elmore, Ottawa County Ohio , CERCLIS NO. OHD004212999, public comment draft, October 10, 2001, pages 3 and 5, available at the ATSDR website. � HYPERLINK "http://www.ATSDR.CDC.gov" ��www.ATSDR.CDC.gov�. Off-site groundwater was tested only once, three years ago at five locations in January 1999. 

Second, the Ohio EPA has also failed to perform any independent air sampling for beryllium in the community surrounding Brush Wellman. Rather, the only air sampling being done is by Brush Wellman, itself, with no verification from the Ohio EPA. (In the Fall of 2001, the Ohio EPA was supposed to start maintaining an air monitor to check Brush Wellman's monitoring). In fact, it is questionable whether Brush Wellman’s air sampling locations are properly positioned. The ATSDR has recommended that Brush Wellman use air dispersion modeling “to review the air monitoring site locations and determine the possible geographic distribution of beryllium levels”. See ATSDR, Health Consultation, page. 12.

Third, the Ohio EPA has not adequately considered whether beryllium is being carried into the community by air emissions or via worker’s clothing. The Ohio EPA has done no community wipe samples to determine if beryllium is detectable outside facility boundaries. Wipe sampling performed by Ohio Citizen Action (one of the Petitioners) in July 2001, however, found beryllium ranging from .08 ug/100cm2 to 100 ug/100 cm2 on the boot of a Brush Wellman worker, on his truck cab floor, and on the floor of his residence. See, ATSDR, Health Consultation, pages 10-11.

The very limited off-site testing performed by the Ohio EPA at the Brush Wellman facility is not sufficient to ensure the public is protected from the extremely hazardous chemicals being released from this facility.  While citizen action, including supplemental testing, is a vital tool to ensure enforcement and identify problems its does not replace the government’s responsibility.

One critical factor at a site for determining whether corrective action is needed is whether the releases of hazardous waste are reaching off-site. The Ohio EPA’s refusal to monitor communities for contamination shows a most basic failure in its duty to investigate compliance of regulated facilities.

One final example of the Ohio EPA’s failure to have meaningful inspection and monitoring capabilities is the fact that Ohio officials allowed themselves to be denied access to the Brush Wellman facility when it was having a major release of beryllium into the air from a drum in the facility’s drum storage area. See ATSDR Health Consultation, pages 6-7. The Ohio EPA emergency response personnel  were not allowed to enter the Brush Wellman Plant to investigate this serious incident.  Even though the Ohio EPA had proper training for such emergency situations, the Brush Wellman officials refused to allow access because they claimed the Ohio EPA did not have the special “Brush Wellman” training. The record shows that the Ohio EPA did not respond adversely to this blockage of official business but merely relied on photographs, after the fact, to monitor whether Brush Wellman properly responded to the release. Brush Wellman’s refusal to allow Ohio EPA personnel onto its facility when toxic levels of beryllium were being released into community is a serious violation of law. The Ohio EPA’s failure to insist on access to RCRA facility’s during emergency incidents, or to take immediate court action to compel entrance is an egregious example of the Ohio EPA’s poor attitude about the need to inspect and monitor RCRA facilities. 

4.	The Ohio EPA has failed to use appropriate mechanisms to verify representations of polluters.�



Similarly, under RCRA’s program requirements, states must have adequate inspection authority designed to allow each state to:  i) determine compliance, ii) verify the accuracy of information submitted by the permittee or other regulated entities, and, iii) verify the accuracy of sampling, monitoring and other methods used to develop the information submitted to the agency. See, 40 C.F.R. § 271.15(b)(2). As with the CWA, the U.S. EPA’s RCRA review makes no evaluation of the Ohio EPA’s failure to have procedures in place to verify representations of the regulated facilities.

The Ohio EPA’s failure to verify polluter’s representations can be seen by the examples noted above. The record demonstrates that the agency has no mechanism in place to verify whether discharges into facility drains are really going to sanitary sewers instead of storm sewers or directly into the subsurface.

The Ohio EPA’s response to the U.S. EPA regarding the CAA reviewer’s finding that the CAA program does not have mechanisms in place to verify facility representations speaks to the RCRA program as well. The Ohio EPA contends that it does not need to verify facility representations because it does not believe that facilities will make substantive misrepresentations about their actions. This attitude is appropriate for “Boys’ Town”, but not for a delegated state enforcement program.

As a further example of the Ohio EPA’s need for a verification process was revealed in the  litigation concerning widespread groundwater contamination at Vernay Laboratories, Inc. in Yellow Springs, Ohio. The former director of safety and environment originally maintained on deposition in a citizen suit�  that the drains in the facility had historically been in their “current configuration” i.e., running to the sanitary sewer.  Only after he was confronted with photographs and documentation, did he admit that many of the drains within the facility “historically” (within the past five years, and, even past few months) discharged to the storm sewers, with some going directly to the ground beneath the facility.  See Affidavit of Lance D. Himes attached as Exhibit 5.

 Another example of the  Ohio EPA’s refusal to verify company representations concerns the aforementioned Carlisle Engineered Products facility in Middlefield, Ohio.  At a pubic hearing concerning the facility, an Ohio EPA official stated that the agency was going to take samples from a waste pile or mound at the Carlisle facility.  See Affidavit of Pierre Hodgins, attached hereto as Exhibit 9. Subsequent to the hearing, however, a concerned citizen, Mr. Pierre Hodgins asked another representative of Ohio EPA’s district office, DHWM,  Adrienne La Favre,  when the sampling would take place.  According to Mr. Hodgins, Ms. La Favre replied that Ohio EPA was not going to take samples because Carlisle had indicated that it put only construction debris in the mound. Id. The question remains  - how can they be sure without sampling?

	The Ohio EPA’s practice of not sampling disposal sites to verify facility representations can also be seen in its handling of the American Electric Power Co. facility, which allegedly dumped piles of black material on a nearby employee farm in the fall of 1997. See, Affidavit of Nancy Raeder.7/19/00.  According to Ms. Raeder, the Ohio EPA accepted the company’s denial of this allegation without performing any testing of the farm in question. Instead it concluded that there was no need to test based on its visual inspection of the facility (made one [1] year later after flooding had occurred) and the company’s claim that material being dumped on the property was stone ash legally deposited on the site (even though the evidence showed that the disposal of the stone ash had occurred in July of 1997, not the fall of 1997.) Id.

The federal program requirements compel states to have the ability to verify representations of facilities generating, treating, or disposing of hazardous waste. As these examples show, the Ohio EPA has no such mechanism in place and no interest in developing such a mechanism.  Hence, the Ohio EPA program is not meeting minimum federal requirements, thereby justifying withdrawal proceedings. Since the U.S. EPA’s RCRA review did not consider whether this important criterion was met, the Petitioners ask the U.S. EPA to perform the necessary analysis of this criterion. Since the U.S. EPA did not address these issues raised by the public, it did not answer the questions of how and why the Ohio EPA has limited its investigatory and enforcement actions because of this attitude.

5.	The Ohio EPA has failed to properly exercise enforcement authority including the failure to act on violations of permits or other program requirements, and the failure to seek adequate enforcement penalties or to collect administrative fines.� 



The Ohio EPA does not take adequate steps to enforce violations at hazardous waste facilities. Rather, its implementation of its deficient  “total quality management” policies, instead of enforcement policies, actually undermines its enforcement program.  Robin Smith, former Environmental Specialist II at the Central Office of the Ohio EPA, has revealed to the U.S. EPA that Ohio EPA personnel are trained to “treat the regulated community as our customer”. See 4/4/00 Affidavit of Robin Smith, ¶ 12, attached as Exhibit 7.  This  former Ohio EPA employee has made clear that:

[t]his policy caused the Ohio EPA staff to behave as if the agency existed to serve the needs of the regulated community, rather than the public. As a result of this policy, the public interest took a back seat to industry’s interest. Additionally, I observed that when Ohio EPA considered the regulated community as its customer, the role of who answers to whom became reversed. This resulted in the regulated community having excessive influence in matter of regulatory development; permit review and approval process ;and compliance, monitoring and enforcement. Id. at ¶12.



Ohio EPA’s management policies include “hand holding” of regulated entities that were out of compliance. Id. at ¶ 8. This “hand holding”, however, rose to the level of “shift[ing] the burden of compliance from the regulated community to the Ohio EPA “. According to Mr. Smith, this approach was used not only where a sincere business legitimately needed technical assistance to return to compliance but “even in cases where evidence would lead a reasonable person to conclude that the regulated entity had considered its options and had intentionally pursued a path that would put it in violation.”  Id. at ¶10. After working at the Ohio EPA for eleven (11) years, this former Ohio EPA representative concluded that:

Intentional decisions by regulated entities to operate out-of-compliance were undoubtedly made knowing it was unlikely that Ohio EPA would take any enforcement action against them.” Id. at ¶10.



As Mr. Smith notes, facilities which did take steps to comply with the law were equally frustrated with Ohio EPA’s lack of enforcement. He notes that:

On more than one occasion regulated entities that were consistently and conscientiously in compliance verbally expressed to me a frustration over Ohio EPA’s lack of enforcement. They expressed the opinion that Ohio EPA’s lack of enforcement against out-of-compliance entities made it difficult for them to justify the expense and effort they had incurred to meet the spirit and intent of the law when no enforcement action was taken against those regulated entities that made little, if any, attempt to be in compliance. Id. at ¶14.



Even though Ohio EPA’s adherence to its “total quality management” policies was raised in the Petition and supporting documents as an example of Ohio EPA’s failure to meet federal program requirements for implementing and enforcing RCRA, as well as the CWA and the CAA, the U.S. EPA’s  Report is devoid of any analysis of these policies and their impact of Ohio EPA’s regulatory approach. As Robin Smith’s affidavit reveals, the impact of Ohio EPA’s management policies are profound - those policies inhibit the investigation and enforcement of environmental laws and are one reason why the Ohio EPA’s record on responding to community needs and enforcing violations of law is so poor. 

In addition to failing to initiate timely enforcement actions, the Ohio EPA also is slow to implement the enforcement orders it does issue. It has repeatedly allowed a decade of delays to prevent timely corrective actions at sites with known hazardous waste releases. Finally, it regularly fails to ensure continued compliance at facilities where “some” enforcement action is taken. The record contains examples, including:



·	Hilton Davis, for which the Ohio EPA entered into a Consent Order in 1986. The draft RI report was only finalized on April 13, 2001 after years of delay brought about by the Ohio EPA’s unwillingness to work with the facility and citizens groups, both of whom sought to move forward expeditiously with the cleanup. 



·	Columbus Steel Drum, with which the Ohio EPA signed an Administrative Order on Consent in 1992 requiring an RI to be performed. Ten years later, the draft RI report has yet to be approved by the Ohio EPA. 



·	Vernay Laboratories, Inc., at which groundwater contamination was detected in 1989. The Ohio EPA, however, has taken no action at this site to date. Neighboring citizens whose groundwater has been contaminated by Vernay’s releases have taken court enforcement action themselves. 



·	PPG Industries, which was issued an administrative order requiring a remedial investigation in 1989. According to the U.S. EPA’s drat report, that investigation did not concluded until 10 years later in 1999.



6.	The Ohio EPA routinely fails to allow public participation in the State enforcement process as required by 40 C.F.R. §271.16 (d).



RCRA requires that all state programs “shall provide for public participation in the state enforcement process by providing either”:

(1) 	authority which allows intervention as of right in any civil action to obtain the remedies specified in paragraphs (a)(2)or (3) of this section any citizen having an interest which is or may be adversely affected; or



(2)(i)	assurances by the appropriate state agency that it will investigate  and provide written responses to all citizen complaints submitted pursuant to the procedure specified in §271.15(b)(4);



(ii)	assurances by the appropriate state enforcement authority that it will not oppose intervention by  any citizen when permissive intervention is authorized by statue, rule or regulation; and



(iii)	  assurances by the state enforcement authority that it will publish notice of and provide at least 30 days for public comment on all proposed settlement of civil enforcement actions, except in cases which a settlement requires some immediate action (e.g. cleanup) which if otherwise delayed could result in substantial damage to either public health or the environment.



The Ohio EPA deprives the Ohio citizens of any real opportunity to intervene in a state enforcement action by its practice of filing Consent Orders simultaneously with, or within days of, filing RCRA enforcement complaints in court.� Nor does the Ohio EPA even allow time for public comment on these consent orders before they are used to strip citizens of their right to bring their own enforcement action to obtain a full and complete remedy. 

For example, the April 20, 2000 Consent Order entered into in the Envirosafe case was filed the day after the complaint was filed.  Attorneys for the City of Oregon and area residents have complained about the fact that such an approach deprived their clients of the ability to participate in that enforcement action. (See, generally, Affidavit of Thomas R. Hayes, 7/20/00 and Affidavit of Terry J. Lodge, 7/13/00. The Ohio EPA cannot even justify its action by claiming that its remedy was adequate to protect the City and area residents.  Rather, Envirosafe was assessed penalties that bear “no relationship to the huge financial benefit to Envirosafe for its non-compliance” and received a “potential shield to defend against citizen suits” through the Consent Order agreed to by Ohio EPA.  See affidavit of Thomas R. Hayes (7/20/00). From the public’s perspective, there exists a serious conflict of interest because Ohio EPA relies on the $1.8 million in tipping fees generated by Envirosafe for the bulk of its agency budget.  Id.  “The effects of this conflict of interest are shown in the OEPA’s failure to bring enforcement actions even when extremely serious violations are involved.”  Id.

Envirosafe is not an isolated incident.� The State of Ohio has made clear that this is its standard approach. See Affidavit of Marilyn Wall attached as Exhibit 8, and, Affidavit of Jennifer O’Donnell, attached as Exhibit 2.  Marilyn Wall from the Sierra Club, Ohio Chapter, spoke with the Public Information Officer at the Ohio Attorney General’s office (OAG) who made clear that the State typically files both the complaint and the consent orders in court on the same day and that the State does not notify members of the public of draft consent orders. In fact, the OAG’s office refused to give Ms. Wall a copy of the draft consent order for the AK Steel Zanesville facility. See Affidavit of Marilyn Wall attached hereto as Exhibit 8. Similarly, Ms. O’Donnell spoke with Ohio EPA’s Public Interest Center and was told that there was no legal requirement to post public notice of consent orders and the agency, as a rule, does not do so.

This practice undermines the purpose of the RCRA program requirements to allow the meaningful participation of affected citizen in RCRA enforcement actions. As long as this practice continues, the Ohio EPA cannot be said to be fulfilling its obligations under 40 C.F.R §271.16(d). These matters provide additional grounds for the U.S. EPA to withdraw Ohio EPA’s program authorization under RCRA.

7.	The Ohio EPA has failed to implement its hazardous waste program in a manner that is consistent with or equivalent to the federal program requirements. � 



Examples of the Ohio EPA’s failure to implement its hazardous waste program in a manner consistent with the federal program are presented throughout subsections (B) (1) to (6) above. In addition to the points being made herein, the Ohio EPA’s failure to meet federal requirements includes allowing RCRA facilities to participate in Ohio’s Voluntary Action Program instead of undergoing the more stringent corrective actions under RCRA.  In fact, the Ohio EPA, itself, confirms its intent to allow RCRA hazardous waste sites to use the VAP law instead of undergoing RCRA corrective actions. 

The U.S. EPA’s review of Ohio’s use of its Voluntary Action Program (VAP) law in lieu of RCRA is self-contradictory. While the U.S. EPA RCRA reviewers acknowledge they need clarification from Ohio AG’s office before being able to determine whether Ohio VAP limits RCRA, they proceed to conclude that the mere fact the VAP law excludes RCRA sites means no further review is needed. [Compare U.S. EPA Report RCRA 17 and 4]. The Ohio EPA, however,  has made clear in its reply that it fully intends to allow RCRA sites to undergo VAP instead of performing RCRA corrective actions despite the prohibition in the Ohio Revised Code.� Given the Ohio EPA’s position, the U.S. EPA should revise its Report to find that withdrawal of Ohio’s hazardous waste program is justified given Ohio’s misuse of the VAP program.

The U.S. EPA’s RCRA review properly criticizes Ohio EPA’s use of VAP because the VAP regulation relies on information from VAP property assessments to ascertain RCRA status. Those VAP property assessments are not adequate to make such a determination because the VAP assessments  are done without any oversight by the Ohio EPA and use protocols less stringent than required under corrective actions.  Moreover, as the U.S. EPA properly notes, the Ohio EPA may not be able to obtain (and reveal to the public) the information from RCRA facilities undergoing VAP given the privilege for materials generated in as part of a VAP action. Even if the VAP were interpreted to law allow the Ohio EPA access to that information, Ohio’s Audit Privilege law would bar that access. 

The Ohio EPA’s response to the U.S. EPA’s concern about the “privilege” contained in the VAP law is quite revealing. The Ohio EPA’s argument actually gives support for why Ohio’s Audit Privilege law (as opposed to the VAP law) will act to deprive the state and its citizens of the ability to obtain the  information even if Ohio’s VAP law does not. The Ohio EPA is quick to note that VAP contains no actual “privilege”. Rather, the Ohio EPA argues that the VAP law merely contains a prohibition against the “admissibility and discoverability” of the data in a court or administrative proceeding. The Ohio EPA argues this prohibition is not the same as a privilege, which is “a personal right  (i.e. the right to preserve the confidentiality of certain private communications”) citing Springfield Local School District vs. Ohio Association of Public School Employees, 106 Ohio App. 3d. 855. The Ohio EPA’s distinction is significant since it means the Audit Privilege law, which does grant an actual privilege, could, in fact, prohibit the agency from getting audit information at VAP sites (as well as any other site which uses an audit). The distinction the Ohio EPA makes here undermines its position that the Audit Privilege law does not prohibit it from obtaining necessary information on a facility’s compliance. Given the Ohio EPA’s new position, the petitioners ask the U.S. EPA to reconsider its position that Ohio Audit Privilege law does not provide grounds for program withdrawal because it unduly restricts the Ohio EPA’s access to facts needed to uncover and prosecute violations of the law. 

In its response to the U.S. EPA’s  Report, the Ohio EPA downplays the importance of being able to use VAP generated data in an administrative or judicial enforcement action. In fact, such a restriction could be fatal to the Ohio EPA’s ability to enforce RCRA violations. If RCRA facilities are able to undergo VAP, all data generated at that site, even data proving RCRA violations, would be inadmissible in any Ohio EPA enforcement action.  Without  admissible evidence of a violation, the Ohio EPA cannot enforce RCRA violations.  Thus, Ohio EPA cannot be implementing  a federal program that is “consistent with or equivalent to the federal program requirements” if it continues to allow RCRA facilities to proceed under the VAP. 

	Further, the Ohio EPA’s claim that its VAP law is more protective than RCRA corrective actions is factually incorrect. Rather, the Ohio EPA has misstated the applicable risk-based standard under RCRA corrective actions.  U.S. EPA’s Handbook of Groundwater Protection and Cleanup Policies for RCRA Corrective Action (September 2001) specifically recommends that “for known or suspected carcinogens, regulators should establish groundwater cleanup levels at concentrations that represent an excess upper bound lifetime risk to an individual of between 10-4 and 10-6 (commonly referred to as EPA’s cancer risk range).”  Further, the Handbook specifically provides that U.S. EPA “prefers cleanup levels at the more protective end of the risk range.”  (See, Handbook, pages 5.1 and 5.2).�  Ohio’s VAP, on the other hand,  will never require a cancer risk range of 10-6.  It does, however, allow less stringent clean up standards if the “volunteer” imposes a deed restriction on the future use of the property. It also allows off-site groundwater contamination to persist unremediated. See, generally, O.A.C. §3745-300-01 et. seq., including § 3745-300-10(D).  Nor does the VAP process have sufficient Ohio EPA oversight or opportunity for the surrounding community to participate in the investigation or cleanup process. Allowing the use of VAP at RCRA sites undercuts RCRA’s regulatory scheme by allow facilities to circumvent RCRA’s corrective action requirements. Because of these specific applications of VAP in Ohio, use of the VAP at Ohio RCRA facilities should not be tolerated by the U.S. EPA. RCRA facilities must remain accountable to the government regulators and the public. 

C.	The RCRA case- by- case analysis in U.S. EPA’s  Report illustrates the Ohio EPA failings discussed above.

 

The U.S. EPA’s RCRA review cites many Ohio EPA RCRA deficiencies, but gives no explanation of the significance of those deficiencies. Unfortunately, the U.S. EPA’s draft RCRA review is devoid on any analysis of what caused violations to occur for years before being discovered by the Ohio EPA, why violations continued years after consent orders were entered, and why the U.SEPA was forced to take action when the Ohio EPA failed to do so.  For example: 

AK Steel:  AK Steel released dangerous amounts of benzene into the environment in January 1996, causing serious injury to its neighbors. However, the Ohio EPA has only recently joined the U.S. EPA’s enforcement action to enforce the RCRA violations. The RCRA review ignores the 5 year delay in bringing any enforcement action. It also ignores the issue of why the AK Steel facility operations were able to deteriorate to the point of needing U.S. EPA enforcement since the facility was supposedly regularly inspected by the Ohio EPA.

Brush Wellman: The RCRA reviewers note that NOVs were sent to the facility in June 1996, 1998, 1999 and 2000 and that a consent order was issued in November 1996. The RCRA reviewers fail to discuss the status of the 1998, 1999, 2000 violations or the fact these that violations continued after the consent order was issued, demonstrating that the “fix” in that order was not adequate.



Envirosafe: The U.S. EPA’s draft RCRA review notes the existence of a consent order with the $220,000 fine for violations occurring prior to 1998 (e.g. taking land ban wastes). The U.S. EPA  Report ignores the fact that the Ohio EPA has allegedly waived Envirosafe’s tipping and operating fees to such a degree it off-set the fine. See affidavit of Thomas R. Hayes, 7/20/00. The U.S. EPA’s review also ignored the fact that violations have continued at Envirosafe since 1998, with no enforcement actions being taken. Id. Finally, the State of Ohio filed its consent order only one (1) day after it filed its complaint against Envirosafe, thereby depriving citizens of their right to intervene in any enforcement action and depriving them of the right to provide comments on the Consent Order. Id.

PPG Industries: The RCRA reviewers note that NOVs were sent to the facility in 1996 (twice), 1997, 1998, 1999, and 2000. They do not discuss the status of those violations. The RCRA reviewers further note that there was an administrative enforcement order in 1989 for a remedial plan to investigate and address on-site contamination. Yet, the U.S. EPA  Report  reveals that the remedial investigation (not even the clean-up) did not conclude until 10 years later, in 1999. The RCRA reviewers offer no justification for this delay.



Elano: The RCRA review starts with a reference to the 1996 RCRA investigation by the Ohio EPA. It omits the fact the RCRA violations and resulting contamination were revealed to the Ohio EPA 10 years earlier when local residents brought their own private citizen suit enforcement action. In fact, the violations occurred for years before that, but were routinely “missed” in the RCRA facility inspections. 



Tremont Landfill: The RCRA review begins with the 1994 Findings & Orders. It ignores the fact that contamination still persists. No clean up is being performed – only “monitoring” of the contamination. The U.S. EPA is now turning its attention to the site. The review also ignores the fact the Ohio EPA missed the conditions which lead to the gas migration and groundwater and surface water migration all the years this landfill was operating.



ELDA Landfill: The RCRA review begins with the 1997 Findings & Orders. It ignores the fact the hazardous landfill gas had been migrating outside facility boundaries for more than 10 years without any enforcement action being taken by the Ohio EPA.  The RCRA review also ignores the fact that the Ohio EPA only took action after the affected community spent its resources presenting evidence of the gas migration at an administrative hearing before the Ohio EPA. 



Rumpke Landfill: The RCRA review notes that there was major reconstruction and a one million dollar fine after a landslide occurred in 1996. The U.S. EPA  Report does not mention the fact the landslide occurred after Rumpke began blasting at the base of a slope it had overfilled. Nor does the U.S. EPA  Report reveal that Rumpke was allowed to turn its landslide area into a multimillion-dollar expansion. 



The lack of enforcement at these facilities is not surprising in light of the Ohio EPA’s position that a “cooperative” approach is preferable in dealing with environmental problems. Representatives of the Ohio EPA have made clear that the agency believes such “cooperative” approaches result in quicker cleanups is undercut by the fact that contamination from the site being discussed, Carlisle Engineered Products, has been allowed to persist for 6 years without investigation or remediation. See Affidavit of Pierre Hodgins attached as Exhibit 9. 

D.	The Ohio EPA has also failed to maintain minimum requirements under RCRA’s Solid Waste Authority.



In their Petition, the Petitioners asked that, pursuant to 42 U.S.C. sec 6947 (a), the U.S. EPA withdraw its approval of Ohio's Solid Waste Plan. The evidence presented by the Petitioners at the November 13, 2001 hearings show that Ohio’s plan, and Ohio's implementation of and lax enforcement of that plan fail to satisfy the requirements of 42 U.S.C sec. 6943(a)(2) and (3). Specifically, Ohio has failed to:

1.	ensure that waste is disposed of in compliance with 42 U.S.C.§ 6944(a) and the regulations promulgated there under;



2.	ensure that waste is disposed of in an environmentally sound manner;



3.	obtain the closing or upgrading of all existing open dumps in accordance with Section 6945.



Specifically, the Ohio EPA has failed to comply with Section 6945 by regularly allowing the expansion of open dumps. The Ohio EPA allows the vertical expansion of (and the siting of new landfills immediately next to) old, unlined landfills which are causing or threatening to cause the contamination of groundwater and other environmental resources. 

The two examples presented in the Petition and supporting documentation remain valid– the improper approval of the Clarkco Landfill in Clark County, Ohio and of the Monsanto Bond Road Landfill in Whitewater Township, Hamilton County, Ohio. The Ohio EPA’s siting policies with respect to old, unlined landfills adversely affect the rest of the solid waste program which has been approved by the U.S. EPA, causing that program to fail as a whole. The U.S. EPA Report, however, did not fully analyze Ohio EPA’s practice of allowing the expansion of old leaking landfills. The Petitioners ask that such an evaluation occur at this time.

Moreover, Ohio EPA’s handling of fly ash cases fails to ensure that materials are handled in accordance with the law. First, Ohio EPA must determine whether the fly ash is hazardous, requiring regulation under RCRA’s hazardous waste program. See, In City of Chicago v. Environmental Defense Fund,  114 S.Ct. 1588 (1994).�Second, Ohio EPA should require all fly ash to be handled in such a way as to protect surface and groundwater supplies. Instead, the agency allows those resources to be threatened by large fly ash disposal sites it claims it has no power to regulate. See, Affidavit of Charles Clendenin, 7/11/00. According to Mr. Clendenin, the Ohio EPA is allowing Cinergy to place fly ash on top of a closed landfill, despite the agency’s own concerns that the landfill cannot support the additional weight of the material. Id. The Ohio EPA has allegedly claimed that it has no authority to stop this disposal practice. Id.

1.	The Ohio EPA regularly violates 40 C.F.R. § 258.23 prohibiting the presence of  landfill gas over the Lower Explosive Limit (LEL) at the facility boundary and requiring facilities to install an effective monitoring system based on facility-specific facts. 



Again, the examples of the failures given in the Petition remain valid - the Tremont Landfill in Clark County, Ohio and the ELDA Landfill in Hamilton County, Ohio. The Ohio EPA allowed the landfill gas at the Tremont landfill to rise to the level that it blew the cap off of the neighboring well. At ELDA, the Ohio EPA allowed the gas to migrate to the low income, mostly minority community for over a decade.  See also, Section V.D.2., below for additional examples. The question remains, why did the Ohio EPA not act to protect citizens when the citizens told the Ohio EPA of the problems?

2.	The Ohio EPA regularly violates 40 C.F.R. §  258.24 under which it must require landfills to comply with all air requirements in the SIP.  



The Ohio EPA systemically fails to account for the hazardous chemicals being released into the air via landfill gas and routinely fails to enforce the SIP’s nuisance provision at landfills. In addition to the problems at the ELDA landfill in Cincinnati, Ohio and the Tremont Landfill and Barrel Fill in Springfield, Ohio discussed in Section V.C. of this report, other examples of the Ohio EPA’s failure to met federal minimum standards for regulating landfills include:

The Hardy Road Landfill in Summit County, Ohio 



This landfill, in operation since 1970, is located at the edge of the Cuyahoga Valley National Park.  According to Carol Ofstead, representative of Committee Opposed to Ruining the Environment (CORE), the many violations and deficiencies noted during the thirty years of operation have not been addressed in a timely manner. See testimony of Carol Ofstead, page 118 of the Venice Room PM Session. These violations include: off-site migration of landfill gas which caused a house to blow up in 1984. Id. In 1997, Ohio EPA records note that the explosive gas monitoring plan was still outdated and needed revision. Id. Ms. Ofstead notes that one of the problems in controlling gas migration is because the boundaries of the solid waste have still never been delineated. Despite this failing, the facility submitted a new PTI application in 2000 for a “non-contiguous” expansion of the old landfill. Id.



American Landfill in Waynesburg, Ohio (Stark County)



According to Jill Van Voorhis, who lives near this waste management landfill, odors from this landfill (initially built in the mid 1970s) have been noted up to five miles away from the site. See testimony of Jill Van Voorhis, T.p.198 of the Venice Room PM Session.  Ms. Van Voorhis testified that the odors are so strong at their house that at times they must go inside because they cannot bear the smell in the air. Landfill gas is also known to be a problem at this site. Id.



Pine Hollow Landfill, Steubenville, Ohio. 



According to State Senator Greg Didonato, the residents in Steubenville have complained for years about the stench and clouds of smoke emitted from the Pine Hollow Landfill almost every day – without any action being taken by the OEPA for all those years. See testimony of Louis Capobianco, on behalf of Ohio Senator Greg Didonato, T.p. 3 of the Palermo Room PM Session. Only now has the Attorney General’s office finally filed an injunction against the Pine Hollow Landfill, charging the owner-operator with over 100 indictments. Id. Recent heat-sensitive aerial photographs show over 30% of the landfill to be on fire underground.  According to Senator Didonato, the OEPA was aware of this situation, yet refused to shut down Pine Hollow. According to Senator Didonato, there are eight (8) operating landfills in his district. It is his observation that there has been a dereliction of duty by the OEPA and lax oversight of these landfills. Id.



3.	The Ohio EPA fails to meet the requirements of  40 C.F.R. § 258.27(a) requiring it to ensure that surface water discharges from landfills do not violate the CWA.



As already set forth in the Clean Water Act portion of the Response, the Ohio EPA has continually failed to implement these requirements by, inter alia, failing to perform the requisite antidegradation review prior to issuing a permit to install a sanitary landfill. Other examples of Ohio EPA’s failure to enforce this minimum federal requirement can be seen in the discussion of the Tremont Landfill in Springfield, Ohio in Section V.C. of this report. Additional examples include:

The Hardy Road Landfill in  Summit County, Ohio 



According to the testimony at the November 13, 2001 hearings, additional violations at the Hardy Road Landfill include off-site migration of leachate which has caused the degradation of surface water. See testimony of Carol Ofstead, T.p. 118 of the Venice Room PM Session.



Exit C&D Landfill, Stark County, Ohio.



According to the testimony at the November 13, 2001 hearings, this site has had a leachate problem associated with the presence of many underground mines in the area of the landfill for many years. See testimony of Vivian Baier, T.p. 210 of the Venice Room PM Session. Ms. Baier further testified that, in order to solve this leachate problem, less than a year ago, the owner, Mr. Tim Williams,  drained two strip-mine ponds and let the water run down a township road, thereby flooding residents’ basements and properties. Id. According to reports, Mr. Williams then pumped the leachate into the Indian Run Creek which runs into the Big Sandy Creek. Id. The Ohio EPA, however, denied such pumping occurred, until Channel 8 news from Cleveland verified the practice. Id.  According to Ms. Baier’s testimony, Mr. Williams has been convicted in a U.S. EPA action and has been sent to prison. Id. Apparently, however, the Ohio EPA is still giving Mr. Williams permits, including an asbestos disposal  permit, a solid waste permit and, possibly, a tire-dumping permit for the landfill site. Id.



4.	The Ohio EPA has failed to met the requirements of 40 C.F.R. §§ 258.40; 258.51; and, 258.53(a) under which it must ensure that landfills are sited and designed in a manner to protect the water quality of the uppermost aquifer.



Specifically, the Ohio EPA allows the siting of landfills above critical groundwater resources even though there are vertical fractures present that would put the groundwater at risk of being contaminated by landfill gas and landfill leachate. The Ohio EPA has steadfastly refused to account for the presence of these vertical fractures in the glacial till in Ohio. Instead the Ohio EPA has allowed landfills to rely on the presence of that till as a protective layer over the aquifer rather than requiring the landfill to be moved to an area where these is no 100 gallon per minute aquifer.

By failing to consider the movement of contaminants through these networks of fractures, the Ohio EPA cannot: 1) properly project expected levels of groundwater contamination, and design and site landfills to avoid unacceptable contamination, 2) accurately determine the effective porosity of the geologic unit, 3) ensure proper monitoring of the groundwater affected by the fractures. As such, it cannot meet the minimum requirements under 40 C.F.R. §§ 258.40; 258.51; and, 258.53(a).

One example of this can be seen at the proposed Clarkco Landfill site in Springfield, Ohio. The Ohio EPA’s issuance of a PTI for that landfill was remanded back to the Ohio EPA by the Environmental Review Appeals Commission for further investigation when the local environmental group, Citizens for Water (C/F Water), challenged the agency’s action.  See, CF/Water v. Ohio EPA, ERAC Case Nos. 113521, 113568, 123520, and 123567, affirmed by Ohio Ct. App. 10th Dist. Nos. 98AP-1481 and 1482 (October 28, 1999).  The ERAC found that the Ohio EPA had not performed a sufficient investigation to determine whether vertical fractures were present under the site, thereby, preventing the siting of the landfill over a 100 gallon per minute aquifer.�

Moreover, the Ohio EPA has failed to monitor for contamination of groundwater caused by the release of landfill gas. Instead, Ohio EPA’s regulations have, for years, been limited to assessing contamination caused by leachate. See, O.A.C. §3745-27-10.

VI.	�OLS and AOG Review



The U.S. EPA’s review of the Office of Legal Service (OLS) and Ohio Attorney General (OAG) enforcement programs is incomplete. There are too many unanswered questions for the U.S. EPA to be able to make meaningful conclusions to support any finding that the effectiveness of the OLS and OAG’s enforcement activities.

	The OLS and OAG review reveals that the Ohio EPA fails to compile data showing the environmental value of concluded enforcement cases in terms of:

1.	the dollar value of injunctive relief; or, supplemental environmental projects agreed;



2.	the amount and type of:



pollution reduced,

 pollution prevented, 

environmental restoration, 

enhanced worker protection, 

environmental information revealed, 

enhanced monitoring, 

environmental audits completed,

environmental management systems implemented, or,

reports received by OEPA or a local environmental agency”. [OLS 6].



Additionally, the U.S. EPA did not perform any file reviews to obtain the above information. 

The question remains - how can the U.S. EPA rate the effectiveness of Ohio EPA’s enforcement actions unless it knows whether those actions resulted in any actual benefit to the environment or public? Clearly, it cannot.

Nor does the Ohio EPA’s response offer any meaningful assistance. The Ohio EPA claims that it does track the value of concluded enforcement actions. However, it notes that the efforts to track this information were initiated at the beginning of the year 2000. The Ohio EPA claims that the Air Pollution Control Division has tracked the amount and type of pollution reduced for all enforcement actions beginning 2001. The Ohio EPA also tracks limited information such as:

·	the number of individuals who are provided safe drinking water 

·	the number of tires and tons of solid waste cleaned up through enforcement. 

·	the amount of contaminated soil remediated.



These totals, however, do little to assist in an evaluation of whether the environmental benefit of any particular enforcement action was adequate to account for the damage actually inflected on the environment and surrounding community. 

It is clear from the agency’s answer that it is only tracking the most obvious piece of information related to the environmental benefits provided by enforcement. For example, only looking at the number of individuals provided safe drinking water does not fully evaluate the environmental benefit of cleaning up a groundwater supply not currently being used as drinking water, or of not contaminating that groundwater supply because a landfill was not allowed to be installed over it. This information also needs to be evaluated by the U.S. EPA and the public to insure that the agency is properly considering all benefits. Finally, the Ohio EPA’s response makes clear that before 2000 no such information was being kept.

Additionally, the OLS office did not answer how the Ohio EPA decides which enforcement avenue to take in any given case (e.g. no action, administrative orders, judicial enforcement). The U.S. EPA did not review any case-by-case decisions to evaluate whether appropriate factors were considered, particularly in cases where the “no action” option was taken. Such an evaluation still needs to be performed by the U.S. EPA. 

In fact, the U.S. EPA specifically asked the OLS office to identify the rationale used for not taking action against entities in substantial noncompliance over the last five years. The OLS did not provide its rationale for any of these cases. It merely stated that the matter varied on a program-by-program basis. Apparently, the U.S. EPA took no further action to obtain this information. The U.S. EPA’s review cannot be complete without an evaluation of why the Ohio EPA failed to take action against significant noncompliers. [U.S. EPA Report, OLS 9].

	In addition, the OAG’s July 10, 2000 letter to Bert Frey shows there is often a significant delay between when a case is referred to the OAG and when the case is filed. Over 49 cases sat for over 5 years before the case was filed. In addition, since 1995, there have been at least 287 referrals for cases that have not yet been filed. (This number may be as high as 334, but there have been 47 cases filed for which no referral date was provided).  Specifically: 

In 1999, there were 91 referrals to the OAG’s office. Six (6) were filed in 1999 and four (4) were filed in 2000. What has happened to the other 81 cases?



In 1998, 77 cases were referred to the OAG’s office. Four (4) were filed in 1998 and twelve (12) in 1999 and two (2) in 2000. What has happened to the other 59 cases?



In 1997, 71 cases were referred to the OAG’s office. Four  (4) were filed in 1997, eleven (11) in 1998, eleven (11) in 1999 and seven (7) in 2000. What has happened to the other 38 cases?



In 1996, 109 cases were referred to the OAG’s office. Four (4) were filed in 1996, eight (8) in 1997, seven (7) in 1998, six (6) in 1999 and none in 2000. What has happened to the other 84 cases?



In 1995, 75 cases were referred to the OAG’s office. One (1) was filed in 1995, twelve (12) in 1996,  seven (8) in 1997,  five (5) in 1998, six (6) in 1999 and one (1) in 2000. What has happened to the other 42 cases?



The following chart shows the number of years between the date the case was referred to the OAG’s office and the date the consent order  was filed.



Years between date of referral and the date the consent order was filed.�

1995�

1996�

1997�

1998

�

1999�

2000�

Total��Same year (within 12 months)�1�11�5�12�11�3�43��1  year (12 to 23 months)�7�8�14�7�17�2�55��2 year (24 to 35 months)�10�2�4�8�4�7�35��3 years (36 to 47 months)�2�10�5�2�6�1�26��4 years (48 to 59 months)�2�4�5�2�4��17��5 years (60 to 71 months) �1��3�6�6�3�19��6 years (72 to 83 months)�2�1�3�1�1��8��7 years (84 to 95 months)��6�2��2��10��8 years (96 to 107 months)�1���2���3��9 years (108 to 119 months)���1��3��4��10 years (120 to 131 months)�1��1��1��3��11 years (132 to 143 months)�����2��2��No information�20�7�7�8��5�47��Total Cases�47 �49�50�48�57�21

�272��

Additional questions raised by the OAG’s July 10, 2000 letter are:



For each referral not resolved by Consent Order, how much time occurred between the date of the referral and the date the case was filed in court? What was the date the case was resolved by court ruling or verdict?



How long did the Ohio EPA know about the violations before those violations were referred to the OAG’s office? 



How long had the violation been occurring before it was recognized by the Ohio EPA as a violation? (e.g. how long had citizens been complaining?)



Before it can consider its review complete, the U.S. EPA must determine the answer to the questions raised herein. Once the U.S. EPA has the answers to those questions, the U.S. EPA and the public will be able to see the full extent to which the State of Ohio has failed to effectively implement and enforce the requirements of the CAA, the CWA and RCRA.

VII.	Conclusion



Ohio EPA’s investigatory and enforcement failures catalogued throughout this Petition process compel withdrawal of Ohio’s various program authorizations under the CAA, the CWA and RCRA as requested in the Petitions. 

In Maryland, the State’s Title V authorization was recently withdrawn because of the failure of the state to grant adequate enforcement authority to the program.  Ohio’s failures go beyond a mere lack of authority to regulate. Rather, Ohio combines inadequate programs with a lack of top level desire to use existing authority to its fullest. (“The mind and soul of a polluter”). Neither type of inadequacy should be allowed to persist.  

Hence, the Petitioners ask the U.S. EPA to  perform the necessary complete evaluation of the Ohio EPA’s CWA and RCRA’s programs missing or deleted from its Report and issue a final reporting recommending across-the-board withdrawal for all CAA, CWA and RCRA programs.

Respectfully Submitted, 



					____________________

D. David Altman

Amy Leonard

Lance Himes

D. David Altman Co. L.P.A.

15 E. Eight Street, Suite 200W

Cincinnati, Ohio 45202





� Ohio Citizen Action, the Sierra Club, Rivers Unlimited and the Ohio Environmental Council (which was later replaced by the Ohio Public Interest Research Group (PIRG)). 

� Draft Report on U.S. EPA Review of Ohio Environmental Programs, August 30, 2001.

� On January 28, 1997, D. David Altman submitted a petition on behalf of Petitioners asking U.S. EPA to withdraw or revoke Ohio’s authorization and/or approval to administer the Clean Air Act (CAA) Title V, the Clean Water Act National Pollutant Discharge and Elimination System (NPDES) and the Resource Conservation and Recovery Act (RCRA) hazardous waste programs in Ohio.  The Petitioners submitted supplemental petitions on April 16, 1997, September 18, 1998, August 4, 1999, and January 27, 2000.

� By this term, the Petitions are asking the U.S. EPA to begin proceedings to strip the Ohio EPA of all approvals, authorizations, delegations or other authority at issue in the Petitioners’ Petition.

� For example, this request was made by Petitioners at the meeting between the Petitioners and the Regional Administrator in Chicago on May 15, 2001. 

� As required by RCRA 40 C.F.R.§271.22(a)(2)(i); CAA 40 C.F.R. §70.10(c)(1)(ii)(A); and FWPCA 40 C.F.R. §123.63(a)(2)(i).

� As required by RCRA 40 C.F.R. §271.22(a)(2)(ii); CAA 40 C.F.R.§70.10(c)(1)(ii)(B); and FWPCA 40 C.F.R. §123.63(a)(2)(ii).

� As required by RCRA 40 C.F.R. §271.22(a)(3)(iii) and 271.15(b) and (c); CAA 40 C.F.R. §70.10(c)(1)(iii)(C); and  FWPCA 40 C.F.R. §123.63(a)(3)(iii).

� As required by RCRA 40 C.F.R. §  271.15(b)(2) and FWPCA 40 C.F.R. § 123.26(b)(2)(ii).

� As required by FWPCA 40 C.F.R. §123.27; §§123.63(a)(3)(i) and 123.63(a)(3)(ii); RCRA 40 C.F.R. §271.16; §§271.22(a)(3)(i) and 271.22(a)(3)(ii); CAA 40 C.F.R. §70.11; §§70.10(c)(1)(iii)(A) and 70.10(c)(1)(iii)(B).

� As required by FWPCA 40 C.F.R. §123.63 (a)(5).

� As required by RCRA 40 C.F.R.§271.16(d).

� As required by RCRA, 40 C.F.R. §271.4.

� As required by RCRA 42 U.S.C. §§6943(a).

� As required by RCRA 40 C.F.R. §258.24; 258.23, 258.27(a), 258.40, 258.51 and 258.53(a).

� The U.S. EPA sought information on the value of the remedy  in terms of the amount and type of: a) pollution reduced, b) pollution prevented, c) environmental restoration, d) enhanced worker protection, e) environmental information revealed, f) enhanced monitoring, g) environmental audits completed, h) environmental management systems implemented, or, i) reports received by OEPA or a local environmental agency”. [U.S. EPA Report, OLS 6].

� Caroline Beidler’s letter is being provided under separate cover.

� The Paul Jayco incident is particularly egregious given the magnitude of the problems at the River Valley Middle School and High School, which has a legacy of elevated rates of cancer and leukemia among the graduates. See, Affidavit of Roxanne Krumanaker, 8/1/00 (cataloguing her inability to obtain information about the site once Paul Jayco was removed) and the November 13, 2001 hearing testimony of  Jodi Griffith,  page 123 of the Venice Room Evening Session.  The Ohio EPA has allowed the school to remain open despite the fact it is built on the site of a military toxic dump. According to members of Concerned River Valley Families “[c]hildren remained on site as ballfields were being roped off, grass was not being mowed, arsenic removal actions were taking place, keep out signs were erected and whistleblowers and experts were voicing their concerns.” See, testimony of Mike Griffith, page 126 of Venice Room Evening Session. Areas of the school yard which are now restricted were once considered safe even though the Ohio EPA has been aware of the significant problems that have existed adjacent to the school grounds for the last twenty-two years. Id. According to Mr. Griffith, the property immediately across the fence from River Valley, that once housed the Army reserves, has been characterized as an imminent threat to human health. The reserve property was immediately closed to protect the reservists once the preliminary findings came in. The school, however, remained open.. See testimony of Mr. Griffith, p. 126 of the Venice Room Evening Session.



Nor has the testing and monitoring of the site been adequate to protect the school children. See testimony of  Jodi Griffith, page 123 of the Venice Room Evening Session. According to Ms. Griffith, River Valley Parents were assured that their children were safe before testing had even begun. Id. Instead of monitoring inside class rooms or play areas, air monitors were placed 15 feet above the roof of the school. See Affidavit of Roxanne Krumanaker, 8/1/00. Despite the fact the air monitoring were set so high in the air, they still revealed the presence of TCE. Id.

� Former Ohio EPA employee Robin Smith notified the U.S. EPA in his April 14, 2000 affidavit that on more than one occasion the Section Manager of the Planning Unit of the Division of Solid and Infectious Waste “informed staff that the Director had instructed management  ‘don’t even send …[a disapproval] to me”. Consequently, the outcome of a permit review was predetermined”. See, Exhibit 7, ¶ 11.

� Meanwhile, the General Assembly  and Governor has responded over the years by continuing to cut, or, at the very least, failing to significantly increase the Ohio EPA’s budget.

� See Wall v. U.S. EPA, 265 F.3d 426 (6th Cir 2001).

� See references to Nylonge in Elyria, Ohio; Georgia-Pacific Resin Inc. in Franklin County, Ohio; Worthington Custom Plastic Inc. in Warren County, Ohio; and Phthalchem, Inc. in Hamilton County, Ohio. 



� For example, the Ohio EPA ignored the definition of Major Stationary Sources [“MSS”] by failing to regulate sources which actually emit over 100 tons per year into the air as MSS.  The Ohio EPA also ignores the definition of “fugitive source”, which is supposed to include sources with emissions which “could reasonably” pass through a vent or stack. The Ohio EPA merely looks at whether the facility has, in fact, employed a vent or stack on that source. [See, for example, prior references to the Worthington Custom Plastic facility, Warren County, Ohio]. This results in the understatement of total emissions from regulated sources.

� As required by FWPCA 40 C.F.R. §123.63(a)(2)(i).

� As required by FWPCA 40 C.F.R. §123.63(a)(2)(ii).

� As required by  FWPCA 40 C.F.R. §123.63(a)(3)(iii).

� As required by FWPCA 40 C.F.R. § 123.26(b)(2)(ii).

� As required by FWPCA 40 C.F.R. §123.27; §§123.63(a)(3)(i) and 123.63(a)(3)(ii).

� Unless attached hereto, all affidavits and letters referenced herein have been previously submitted to U.S. EPA as part of the petition process.

� While the Ohio EPA claims that giving small AFO’s until 2002 to comply is consistent with the Unified National Strategy  for Animal Feeding Operations, it ignores the fact that the Strategy is a 1999 strategy.  Reliance on a 1999 National Strategy does not justify the Ohio EPA’s failure to discover violations and regulation small AFO’s prior to 1999. 

� Mr. Smith’s affidavit was previously provided to the U.S. EPA as part of the Petition submittals. However, it is being attached hereto as well for the U.S. EPA’s convenience.

� While Robin Smith’s experience was primarily with the RCRA section, the TQM policy transcends all Ohio EPA programs.

� The chart shows the following:  1996 – 75 cases; 1997 – 50 cases; 1998 – 30 cases; 1999 – 45 cases; 2000 – 63 cases. Significantly, the Ohio EPA does not explain what caused the low in 1998 and 1999.

� As required by FWPCA 40 C.F.R. §123.63(a)(2)(i).

� As required by FWPCA 40 C.F.R. §123.63(a)(3)(iii).

� EWG looked at all “permitted polluters in auto assembly, iron and steel, petroleum refining, pulp manufacturing, and metal smelting and refining industries in the state.” Id. at 1.

� EWG looked at the period from April 1997 to March 1999. Id.

� As required by FWPCA 40 C.F.R. § 123.26(b)(2)(ii).

� As required by FWPCA 40 C.F.R. §123.27; §§123.63(a)(3)(i) and 123.63(a)(3)(ii).

� As required by FWPCA 40 C.F.R. §123.63(a)(2)(ii).

� As required by FWPCA 40 C.F.R. §123.63 (a)(5).

� As required by RCRA 40 C.F.R.§271.22(a)(2)(i).

� As required by RCRA 40 C.F.R. §271.22(a)(2)(ii).

� As required by  RCRA 40 C.F.R. §271.22(a)(3)(iii) and 271.15(b) and (c).

� As required by RCRA 40 C.F.R. § 271.15(b)(2).

� As required by RCRA 40 C.F.R. §271.16, 271.22(a)(3)(i) and (a)(3)(ii).

� As required by RCRA 40 C.F.R.§271.16(d).

� As required by RCRA, 40 C.F.R. §271.4.

� As required by RCRA 42 U.S.C. §§6943(a).

� As required by RCRA 40 C.F.R. §258.24; 258.23, 258.27(a), 258.40, 258.51 and 258.53(a).

� In fact, in Vernay, the Ohio EPA was aware that the Dayton Street facility was bringing hazardous waste to that location from its other facilities yet still did not regulate the facility as a TSD facility. 

� As required by RCRA 40 C.F.R. §271.22(a)(3)(iii).

� Despite its limited inquiry, the charts provided by the U.S. EPA show a trend in RCRA inspections similar to the CAA and CWA trends. In the RCRA division, since 1997, the number of inspections has dropped by more than 50% (with 881 inspections in 1997 down to 438 inspections in 2000). Similarly, the number of Compliance Orders decreased from 31 in 1995 down to 13 in 1999 (up to 15 in 2000).[U.S. EPA Report, RCRA 10]. 

� As required by RCRA 40 C.F.R. § 271.15(b)(2).

� See, Hertzler v. Vernay Laboratories, Case No. C-3-990451, J. Rice.

� As required by RCRA 40 C.F.R. §271.16; §§271.22(a)(3)(i) and 123.63(a)(3)(ii).

� While O.R.C §3734.101 allows intervention by right for citizens qualifying under that law, the Ohio EPA’s practice of filing the Consent Order on the heels of the complaint, negates that right created under the law. As a practical matter, once the Consent Order has been filed in the court and approved by the Judge, there is little to no opportunity for meaningful citizen participation.

� Other examples of this practice in Ohio’s Hazardous Waste division include: Camoplast Accufab (Complaint filed 5/10/99 and Consent Order filed 5/13/99; Wiley Organics (complaint  and Consent Order filed  on 5/5/99; Cecil Smith (complaint filed 9/9/98 and Consent Order filed 9/14/98); Akron Rubber Lining, Inc (complaint filed 4/13/99 and Consent Order filed in less than 30 days, 5/7/99); Showa Aluminum Corp. of America (Complaint filed in June 98 and Consent Order filed 6/18/98).

� As required by RCRA, 40 C.F.R. §271.4.

� The Ohio EPA’s position ignores the fact that RCRA facilities have an obligation to perform corrective actions at all units not otherwise required to undergo closure. Thus, the concept of a “voluntary” action (meaning one taken without any legal obligation to do so) does not apply at any RCRA facility. 

� For example, the State of Florida specifies 10-6 for risk assessments.

� The Supreme Court held that residue fly ash found to contain hazardous materials was subject to regulation as a hazardous waste pursuant to § 3001(i) and Subtitle C of RCRA.  The Court found that § 3001(i) exempted a facility from regulation if the facility only incinerated the appropriate types of waste (i.e. household and other non-hazardous wastes). Nevertheless, the Court found that the ash itself was not exempt from RCRA if the ash was toxic and such ash must be sent to facilities licensed to receive hazardous waste pursuant to subtitle C of RCRA.

� Significantly, the Ohio EPA failed to consider the presence of these vertical fractures at the Envirosafe hazardous waste facility as well. That facility is now leaking into the upper aquifer.
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