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October 19, 2009
Marc Gerken, President and CEO
American Municipal Power

1111 Schrock Road, Suite 100

Columbus, Ohio 43229
RE: Public records request regarding the proposed American Municipal Power Generating Station in Meigs County, Ohio

Dear Mr. Gerken:

On behalf of Ohio Citizen Action, and pursuant to the Ohio Public Records Act, Ohio Revised Code 149.43, I hereby request the opportunity to inspect, and copy if necessary, all records, as defined in Ohio Revised Code 149.011(G), created, received by, or coming under the jurisdiction of American Municipal Power, or American Municipal Power-Ohio, since January 1, 2007, regarding :
· Any information related to the “PowerSpan” technology, including information about any testing done on the technology at any location for carbon capture and sequestration and 
· Any testing done on the fertilizer generated by the process; 
· Any information on the financial projections  for sale of the fertilizer and/or costs for disposing of the ash from the PowerSpan process. 

As used in this request, the term “records” includes but is not limited to reports, studies, maps, charts, memoranda, documents, correspondence, notes, e-mails, electronic records, contents of any wire or electronic communications, facsimiles, and invoices.

The Ohio Public Records Act clearly applies to AMP.
The rights and duties set out in the Act apply only to a “public office or person responsible for public records,” which includes governmental subdivisions, private entities which are the “substantial equivalent” of public institutions, and other “persons responsible for public records.
  
1. “AMP is a governmental entity that borrows on taxexempt basis (sic),” according to Darrell Fields, General Counsel to the Ohio Air Quality Development Authority.

2. Even if AMP were not a governmental entity per se, private entities can be “public offices.” 

If there is clear and convincing evidence that a private entity is the functional equivalent of a public office, it will be subject to the Public Records Act. Under the functional equivalency test, the court must analyze all pertinent factors, including: (1) whether the entity performs a governmental function, (2) the level of government funding, (3) the extent of government involvement or regulation, and (4) whether the entity was created by the government or to avoid the requirements of the Public Records Act.”
 
In this case, 
(1) AMP is performing a governmental function otherwise performed by municipal utilities themselves, purchasing or generating electric power.

(2) Funding for AMP’s operations comes from municipal ratepayers, through their municipalities’ utilities departments, 

(3) Government could not be more involved: representatives of local governments that are members of AMP dominate the board of trustees, occupying 16 of 18 seats. The other two seats are held, ex officio, by you and John Bentine.
(4) Not applicable.
3. Even if AMP were not a “public office,” a private entity can be “a person responsible for public records”

When a public office contracts with a private entity to perform government work, the resulting records may be public records, even if they are only in the possession of the private entity.
 Resulting records are public records when three conditions are met: (1) the private entity prepared the records to perform responsibilities normally belonging to the public office; (2) the public office is able to monitor the private entity’s performance; and (3) the public office may access the records itself.
 Under these circumstances, the public office is subject to requests for these public records under its jurisdiction, and the private entity itself may have become a “person
 responsible for public records”
 as used in the Public Records Act.

In the case of AMP, the “public office” is the government of an AMP-Ohio member community; the “contract” is the agreement under which that government became a member of and participates in AMP-Ohio; the “private entity” is AMP-Ohio; and the “government work” is procuring electricity for the local government. 

All three conditions of the law are met:
(1) The private entity, AMP, prepared the records of its operations to perform responsibilities of procuring electric power, normally belonging to the public office, the member municipalities.

(2) The public offices, the member municipalities, are able to monitor the private entity’s performance because they control the AMP Board of Trustees.

(3) The public offices, the member municipalities may access the records itself, again, because they control the AMP Board of Trustees.
Consistent with the requirement that you provide documents “within a reasonable period of time,” Ohio Revised Code 149.43(B)(1), (7), we expect a response to this request within 7 business days.

Please let me know if you have any questions or need clarification of any part of this request. Thank you for your time and consideration.

Sincerely, 

Catherine R. Turcer, Director

Money in Politics Project
Ohio Citizen Action 

85 East Gay Street, Suite 713

Columbus, Ohio 43215

614-221-6077
Att: Memo, Darrell A. Fields, Esq, General Counsel, Ohio Air Quality Development Authority, to Mark Shanahan, Executive Director, Ohio Air Quality Development Authority, January 15, 2009
cc: 
Edward Icove, Esq.

              David Raack, Esq.


Richard Cordray, Ohio Attorney General


Kent Shimeall, Chief, Constitutional Offices Section, Office of Ohio Attorney General
� Ohio Sunshine Laws 2009: An Open Government Resource Manual, Ohio Attorney General Richard Cordray, Ohio Auditor of State Mary Taylor, CPA.





� Memo, Darrell A. Fields, Esq, General Counsel, Ohio Air Quality Development Authority, to Mark Shanahan, Executive Director, Ohio Air Quality Development Authority, January 15, 2009; http://www.ohiocitizen.org/campaigns/coal/amp-fields.html.





� Ohio Sunshine Laws 2009, op. cit., 12 State ex rel. Oriana House, Inc. v. Montgomery, 110 Ohio St. 3d 456, 2006 Ohio 4854 (2006) (paragraphs one and two of syllabus); See also, State ex rel. Repository v. Nova Behavioral Health, Inc., 112 Ohio St. 3d 338, 2006 Ohio 6713 (2006).


� ibid., State ex rel. Cincinnati Enquirer v. Krings, 93 Ohio St. 3d 654, 660, 2001 Ohio 1895 (2001); State ex rel. Gannett Satellite Info. Network v. Shirey, 76 Ohio St. 3d 1224 (1996).


� State ex rel. Carr v. City of Akron, 112 Ohio St. 3d 351, 356, 2006 Ohio 6714, at ¶36 (2006) (firefighter promotional examinations kept by testing contractor); State ex rel. Cincinnati Enquirer v. Krings, 93 Ohio St. 3d 654, 657, 2001 Ohio 1895 (2001); State ex rel. Mazzaro v. Ferguson, 49 Ohio St. 3d 37 (1990) (outcome overturned by subsequent amendment of R.C. 4701.19(B)).


� “Person” includes an individual, corporation, business trust, estate, trust, partnership, and association. R.C. 1.59(C).


� State ex rel. Toledo Blade Co. v. Ohio Bureau of Workers’ Comp., 106 Ohio St. 3d 113, 116 (2005); R.C. 149.43(C) permits a mandamus action against either “a public office or the person responsible for the public record” to compel compliance with the Public Records Act. This provision manifests an intent to afford access to public records, even when a private entity is responsible for the records); State ex rel. Cincinnati Enquirer v. Krings, 93 Ohio St. 3d 654, 658, 2001 Ohio 1895 (2001).


� E.g., R.C. 149.43(B)(1)-(9),(C)(1),(C)(2).





