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You have asked TR Rose Associates to perform an analysis of the proposed Power Sales Contract (PSC) including Appendices A-L (which contain the Master Trust Indenture (MTI) regarding the American Municipal Power Generation Station (AMPGS). The document has been distributed by American Municipal Power - Ohio Inc. (AMP-Ohio) to those participants who have expressed interest in utilizing energy generated by a new 1000 MW coal fired plant located in Meigs County, Ohio. It is anticipated the project will cost be $2.9 billion to build, with an overall annual revenue base of over $400 million. 
PRIMARY AREAS OF CONCERN

The contract documents raise significant concerns. Municipal electric systems (Participants) are asked to cede considerable current and future control over their operations and to agree to pass on costs to the residents and businesses they serve based on a poorly designed contract package. The types and level of control each Participant is required to cede to AMP-Ohio (and to accept the risk for) under this contract need to be clarified and weighed against the benefits and efficiencies that are achieved from agreeing to it. 

The principle areas of concern are:

· AMP-Ohio sets the rates and prices for electricity charged to each community. The contract: is confusing (what is charged and how it is added into a rate is not clear), will be burdensome to manage, and has a high likelihood of resulting in errors and price overcharges. This will be particularly burdensome to smaller electricity systems with limited resources. Participants have no explicit right to audit rates, and AMP-Ohio’s annual budget document is unlikely to provide a clear picture of the plants financial operation.
· The contract gives total authority to AMP-Ohio to assume $2.9 billion in debt on behalf of Participants. Participants are offered no explicit right to review debt documents prior to closing, nor is AMP-Ohio contractually bound to use only least cost methods when carrying out the transaction(s). The transactions will require AMP-Ohio to enlarge its current long term debt tenfold.   
· AMP-Ohio is charged with the responsibility to enter into contracts to build the power plant ($2.5 billion in construction and construction related contracts). The Participant Committee and individual Participants have no explicit rights to review contracts with vendors prior to signing, nor is AMP-Ohio contractually obligated  to competitively bid the contracts or establish any process to demonstrate the best price was received;
· A Participant Committee has been established, but its authority is limited and may be neither meaningful nor enforceable. 
· The rights and responsibilities regarding future ownership and the money from any sale appear to give AMP-Ohio an unfettered right to dispose of the plant.

This memorandum expresses no opinion as to the ultimate advisability of an electric system signing on to this agreement. I have also not reviewed any of the specific cost or pricing proposals made by AMP-Ohio that relate to this contract. Those matters are rightly the subject of other aspects of any due diligence. 

Background

The contract represents the proposed terms and conditions of the provision of electricity for a fifty year period from the Meigs County plant to the participants. The Participants are legally constituted municipal electric systems located in the state of Ohio. The plant will be owned by AMP- Ohio a nonprofit corporation, organized to own and operate facilities for the generation, transmission or distribution of electric power and energy, and to furnish technical services on a cooperative, nonprofit basis, for the mutual benefit of its members. 
The contract calls for AMP-Ohio to provide each electric system with a share of electricity generated by AMPGS. It is anticipated that AMPGS will be capable of providing 1000 MW of electricity
. In return each participant shall pay to AMP-Ohio an amount determined by AMP-Ohio. Each electric system agrees to pass along these costs to its ultimate consumers. 

The contract outlines a series of specific component costs to be contained in the final monthly billing to each participating electrical systems. The costs include, but are not limited to, financing (debt service and debt related costs), plant operations, certain Transmission Costs, administrative costs incurred by AMP-Ohio and such other costs deemed appropriate by the Board of Trustees of AMP-Ohio. 
The contract provides for a Participant Committee consisting of existing members of the Boards of Trustees who are representative of the participating communities. The Participant Committee has certain approval authority, but otherwise monitors the workings of the Board of AMP-Ohio with respect to the operation and finances of the Meigs County plant. 
RATES AND COSTS TO ELECTRIC SYSTEMS AND CONSUMERS
The contract provides a confusing set of cost definitions that create a faulty basis to establish the electricity prices to be passed along to Participants. The contract: has too many cost categories with vague definitions, is too elastic in its scope, contains categories that overlap, and has no ultimate upper limits or subjects pricing to future agreements settled exclusively by the AMP-Ohio Board
.
The contract documents outline a set of costs that can be included in the “Postage Stamp Rate” and such other rates and charges as determined by AMP-Ohio sufficient to cover its Revenue Requirements. Section 5 (i-xii) provides for the inclusion of following costs in a final rate:

· Replacement Power, Transmission Charges and charges to hire a third party to carry out the terms of the agreement if AMP-Ohio defaults, subparagraph (i);

· “all costs incurred by AMP-Ohio for the operation and maintenance of all Power Sales Contract Resources (PSCR), including but not limited to, the costs of equipment and other leases, an appropriate allocation of AMP-Ohio’s energy control center, metering and other common costs of AMP-Ohio reasonably allocable to Power Sales Contract Resources and not otherwise recovered by the Service Fee or other fees or charges…” subparagraph (ii);

· Costs of decommissioning and disposal of properties constituting PSCR resources, including reserves, subparagraph (iii);

· Costs, not included in Project Costs, for working capital, inventories and spares, emission fees, allowances, credits or other environmental rights; reasonable reserves for repairs, replacements and other contingencies deemed necessary by the Board of Trustees, subparagraph (iv); 

· Cost of power supply engineering, planning and forecasting incurred by AMP-Ohio in connection with the performance of its obligations under this Contract or in attempting to comply with laws or regulation applicable to PSCR, subparagraph (v); 

· Service Fees not otherwise charged to other agreements;

· Costs of Supplemental Transmission services furnished or procured and paid by AMP Ohio, subparagraph (vii); 

· Payments on principal and interest of any Bonds, paragraph (viii). Project debt and debt-related matters are covered in Appendix G Master Trust Indenture (MTI). This document details critical aspects of AMP-Ohio’s financial management responsibilities as a result of its authority to enter into debt transactions for the project;

· Amounts required to be paid under Trust Indentures for any funds or accounts established by such indenture, subparagraph (ix); 

· Cost to establish and maintain additional reserves for: (a) self insurance; (b) filling any deficit in funds pursuant to debt indentures; (c) contributions to any Rate Stabilization or Environmental Fund. Subparagraph (x);

· Cost of any payment to meet credit support obligations, subparagraph (xi);

· Additional amounts needed to meet requirements of any rate covenants established as part of any debt service agreements, subparagraph (xii).

Additional definitions of legitimate costs for the plant are identified in Section 2: Definitions and Explanations of Terms.
Those terms that define legitimate costs, or identify such agreements and practices that may bear on the costs passed on to municipal electric systems include: Bonds, Demand Charge, Developmental Costs, Energy Charge, Environmental Fund, O & M Expenses, Operating Agreement, Postage Stamp Rate, Power Cost Adjustment Factor, Project Costs, Rate Schedule, Rate Stabilization Fund, Related Agreements, Replacement Power, Reserve and Contingency Fund, Revenue Requirements, Service Fee, Step Up Power Costs, Supplemental Transmission Services, Trust Indenture
Further details are provided in Section 5 (D). The Rate structure is to consist of a Demand Charge (principally charges associated with bond costs), and the fixed costs of transmission; an Energy Charge, principally to cover fuel and variable transmission costs; a Power Cost Adjustment Factor to adjust either or both the Demand and Energy Charge to reflect changes in fuel and environmental costs; a Service Fee, and a participant specific Supplemental Transmission Service fee. There are other costs related to delayed or late payments in other sections of the contract. 

Section 5 (xii), second paragraph includes an adjustment factor for any revenues received by AMP-Ohio that are attributable to the plant operation. Those revenues are to be factored into the rate outlined above “less (emphasis in the original) amounts arising from any Operating Agreements and amounts available as a result of an appropriate refunds, rebates, miscellaneous revenues or other distributions relating to the AMPGS and any sales or other arrangements referred to in subsections (C ) and (D) of Section 4 hereof…” This paragraph generally describes a category of offsets that may reduce rates or the price of electricity to the municipal systems.

The MTI offers several additional definitions of eligible cost categories and establishes certain funds not included in the contract. For example, the MTI identifies a Cost of Issuance Fund as a distinct category of expenditure. The contract makes no explicit category for these costs, but folds them into other categories. The MTI creates a Qualified Escrow Fund, Rebate Subfund and Sinking Fund. These funds are not part of the contract document. 
Appendix B of the contract provides a sample rate schedule that reflects AMP-Ohio’s interpretation of how the various component charges of the monthly rate will be drawn together for the purpose of billing (a sample invoice is also provided). 

The rate structure identified in the above documents will result in confusion in the creation of the rates, administration of the rate process and future adjustments. 

· The contract does not provide one clear explanation that provides an all inclusive regular formula to be utilized by each municipal electric system when it attempts to determine the accuracy of the charges made to it under this contract. 
Schedule B provides a general formula. However, the contract scatters cost definitions and formulaic language construction throughout the documents almost ensuring confusion and disputes over billings. No document can anticipate every type of revenue and expense to be included in an electricity rate, but the core costs can be precisely defined, certain additional costs anticipated and those of a one-time or unexpected nature provided for in a rational formula.
· The initial pages of the MTI contain a “Waterfall” chart that tracks the planned handling of cash flow. This chart creates several new funds and planned cash uses not included in the contract documents. Those funds identified in the MTI, not identified in the Contract (or mentioned under a different name) include: Derivative Receipts Account, Sinking Account, Parity Debt Indenture, Parity Common Reserve Account, and Overhead Account.

Some language in the contract related to the Environment Fund (or Environmental Impact Account) explains its intended use: “to mitigate AMPGS or other Power Sales Contract Resources environmental impact or to moderate volatility in the costs of environmental compliance including but not limited to the funding of reserves for, or the purchase of, allowance or offsets from Participants, AMP-Ohio or others.” This language is not in the MTI. The Environmental Fund and Rate Stabilization Funds are likely to be of interest in the future. The purpose and use of a rate stabilization fund will be important when rate adjustments are in order and officials and ratepayers question them. The purpose and use of an Environmental Fund will be important as AMP-Ohio officials and Participants look to address new air emissions requirements, or seek to fund other energy related environmental initiatives like energy efficiency projects. 
· Some form of transmission expenses are attributed to most of the cost categories. AMP-Ohio faces considerable challenges establishing a transparent method for accounting for these expenses. However, the current formulation almost ensures that the actual cost of transmission will be impossible to determine;  
· Borrowing costs are combined with transmission costs and with reserve funds that are established to meet financing obligations and also for non-financing reasons. Debt service costs for this project need to be transparent from the beginning (see section on Bond financing).  

· There are no clear definitions of what constitutes appropriate costs to be passed along in the Service Fee definition. It appears from the subparagraph description that non-AMPGS costs can be passed along in some category that is associated with, but not part of the Service Fee. There is also no upper limit on the amount of any service fee.

· The Power Cost Adjustment adjusts for changes in fuel charges or “environmental costs” attributed to the energy and demand charge. There is no description of what constitutes baseline costs for these items within their respective categories, and no method for adjusting the categories and/or reconciling baseline costs over a period of time. This will result in a confusing accounting presentation regarding fuel costs (a critical cost factor), and, environmental costs (which given the changing nature of policy will result in new and complex liabilities for the plant in the future); 
Given the likely cost volatility in these areas AMP-Ohio seems to have no affirmative obligation under the contract to smooth out cost spikes in fuel, transportation or other related areas. Throughout the application there is little requirement for AMP-Ohio to affirmatively control costs when it is exercising the considerable authority granted to it under this contract.

· It is unclear how the costs associated with the subparagraphs related to decommissioning, professional services and working capital will be allocated in any operational formula. How costs associated with those categories will be factored into the rates is not clear, nor is there provision made for them in paragraph (D) which appears to provide for an all inclusive formula. These same set of costs do not appear in the MTI or other Appendices related to rate setting. 
· The concept of a Postage Stamp Rate is defined as “the total delivered costs to Participants for Demand Charges, Energy Charges and any other power cost adjustments at the Points of Delivery, as specified in the Rate Schedule”. This appears in the Definition section to be an all inclusive cost category. However, Section 5 Rates and Charges states the following: “…the Board of Trustees of AMP-Ohio shall establish, maintain, and adjust rates or charges, or any combination thereof, as set forth in the Rate Schedule, for the capability and output of the Power Sales Contract Resources sold to the Participants under this Contract that result in Postage Stamp Rates and other rates and charges hereunder, adjusted as set forth herein, at levels that will provide revenues to or for the account of AMP Ohio sufficient, but only sufficient, to meet the “Revenue Requirements” of AMP-Ohio….” The PSR category does not appear to be the summary cost category that municipal electric systems can rely upon to determine total monthly costs. According to these provisions each electrical system will also be subject to costs that accrue as a function of “other rates and charges hereunder”. The example Rate Schedule provided as Appendix B to the Contract does not mention the PSR.
· There are no prohibitions on types of expenditures that are plainly inappropriate (e.g. entertainment), or policy statements regarding such expenditures that are a legitimate topic of discussion (charitable contributions, marketing expenses, compensation levels). 

Section 5(D) of the contract requires AMP Ohio to meet with Participants to review the rates. Participants are not afforded an explicit independent right of access to audit the books and records of AMP-Ohio to determine if its internal financial systems are in order, and whether there is a sound basis for the rate adjustments. 
There is also no contractual requirement on the part of AMP-Ohio to present its organizational annual budget in a manner that provides Participants with the assurance that all funds paid to AMP-Ohio for AMPGS were being used to benefit the members, and only the members, of the participating electrical systems. There is also no provision for timely review, comment or approval of the budget by Participants. For example, a transparent budget presentation would make it clear what common charges were allocated to which projects and how they related to AMPSG payments. There is also no requirement that AMP-Ohio provide as part of its annual budget reporting a separate, discrete budgeting for all revenues and expenditures for the project and to demonstrate how it relates to the entire budget of AMP-Ohio.  There are no upper limits in the documents that relate to AMP-Ohio’s general policies with regard to consultant costs, compensation standards, employee expenses, marketing costs or inclusion of costs in the rate base that are plainly inappropriate. 

The MTI contains certain language directing AMP-Ohio to pass an annual budget. It requires the budget presentation to be consistent with the various subfunds created by the Master Trust Indenture. These budget requirements are driven by the need for the bond trustee and bondholders to determine whether there are sufficient funds available to meet obligations. A more transparent and open budget process and presentation would accomplish this objective, and include provision for potential users of this budget information that now have a heightened interest in AMP-Ohio’s operations. Those stakeholders include electricity consumers, staff and boards of municipal electric systems, elected officials who must explain future rate changes and decision makers within the political subdivisions of the Participants, the Participants Committee, taxpayers and others with an interest in energy policy and practice.

Section 13 Accounting provides that AMP-Ohio shall keep “accurate records and accounts relating to this Contract substantially in accordance with generally accepted accounting principles, separate and distinct from its other records and accounts”. 
This appears to be the only audited record of AMP-Ohio’s business processes that will be available to Participants during the course of each year. Such separate accounting is critical. There is no assurance in the contract that the ultimate report provided by the outside accountants will present the information related to the separate operation of the plant as part of AMP-Ohio’s final audit. There is also no indication in the document that such separate accounting will result in a separate and clear annual budget presentation regarding the plant or any process related to quarterly/ annual reconciliations of the budgeted amounts and actual expenditures. There is also no indication that AMP-Ohio is concerned about how it selects its annual auditor. There appears to be no indication of any competitive process or auditor rotation policies that would govern AMP-Ohio’s annual audit.
The decision to finance and refinance Bonds or other investment instruments associated with AMPGS, and all of the fees, commissions and professional services costs associated with these transactions rests with the Board of Trustees of AMP-Ohio with only limited accountability. (See Section 4(i)),
Section 15 Bonds, Trusts and Indenture, Power Sales Contract states: “AMP-Ohio is hereby requested and authorized by the Participants to issue Bonds for the purpose of paying Project Costs as well as all or any part of the costs of planning, engineering, siting, permitting, acquiring, constructing, improving, repairing, restoring, renewing, or refurbishing Power Sales Contract Resources as provided in Section 4(A) hereof including, without limitation, reimbursement of all Developmental Costs or to refund any outstanding Bonds, all upon such terms and pursuant to one or more Trust Indentures having such terms as AMP-Ohio, in its sole discretion and exclusive judgment, deems necessary or desirable to enable AMP-Ohio to fulfill satisfactorily its obligations hereunder.”

According to AMP-Ohio’s most recent financial statement it carries $283 million on its books as long term debt obligations
. Recent reports suggest that the planned indebtedness for AMPGS will reach $2.9 billion or more. This means AMPGS debt structure will increase by almost tenfold. The size of this transaction puts AMP-Ohio in a new league. AMP-Ohio’s debt management capacity needs to be reviewed.  

For the purposes of the financings that will take place over the next few years, the typical team required to plan and close such transactions include: a financial advisor(s), trustee(s), custodian(s), bond underwriters, counsel(s), accountant(s) and such other professionals (engineering) as deemed necessary. Such a team assists AMP-Ohio determine the best pricing and timing for the bonds and establishes the appropriate system of controls to allow for the long term successful administration of any covenants. Each of these professional contracts is based on judgments over which the participants seem to have no say. The fees for these agreements for a transaction like the one needed for AMPGS will most likely be in the tens of millions of dollars.

A review of the Board of Directors as presented in the last Annual Report does not suggest there is strong board competence in the area of public finance. Most of the individuals on the board are representatives of municipal electric systems. Running these electric systems should provide the board and AMP-Ohio with the knowledge base needed to launch a new, large energy project (although the current market climate for the development of a new coal fired plant should present challenges to even the most savvy team), but it would not necessarily provide board members with the core competencies needed to assess the cost/benefits of a $2.9 billion financing package, establish short and long-term strategic debt policies and procedures or the skills needed to select the best professionals to assist the board. When a Board or staff does not possess its own internal competency on matters as serious as this one, it will over rely on its outside financial advisors. The risk of errors of judgment in such an environment increase and can be enormously costly. Since the original MTI for this project will be the basic document needed to carry this project forward for the next fifty years careful scrutiny by competent, independent professionals of each facet of it is necessary. 
Participants appear to have no right to review this transaction prior to closing. They appear to have no right to participate in Board meetings or other such meetings where the bonds or agreements related to it are discussed. And, they appear to have no right to review and approve critical documents related to the terms of the bond – future indenture agreements, leases, financing agreements and the like. The contract appears to delegate all rights of the electric system to AMP-Ohio for the purposes of arranging such financing, and, any future refinancings. One specific provision should be clarified. In the definition section Developmental Costs language authorizes payments to AMP-Ohio members, Blue Ridge Power Agency and Michigan South Central Power Agency. The size and purpose of these payments is not explained. 

The contract lacks certain basic safeguards for the Participants. There is no indication that the Participant Committee or any entity other than the Board of Trustees will make decisions with regard to AMP-Ohio’s indebtedness. There are no standards in the contract to provide assurances to a municipal system that the debt will be incurred at the lowest possible cost. There are no standards that indicate that AMP-Ohio is required to competitively bid the bonds or any of the professional services it needs to effectuate a bond sale of $2.9 billion. There is no language that requires any due diligence to justify the price and structure of the bond deal.  

Each Participant must provide certifications to AMP-Ohio when it enters into any other debt arrangements that draw on the revenues from its electrical system. The certifications listed in Section 17(F) of the contract appear to be designed to protect AMP-Ohio from any Participant entering into a debt arrangement that might jeopardize the ability to pay under the AMPGS contract. The Master Trust Indenture (Article II, Section 201: Limitations on Incurrence of Indebtedness) does not reciprocate this obligation. AMP-Ohio is under no obligation to disclose to the Participant Committee, or the Participant’s individually, any information regarding its future indebtedness.
The MTI is prefaced by an introductory memo from Robert Trippe, CFO of AMP-Ohio. It states: “AMP Ohio’s goal in financing the capital cost of the Project is to impact the rate and charges the participants must assess their customers to the least degree practical (underline in the original).” The Memo is preceded by this language:
ROBERT TRIPPE, CHIEF FINANCIAL OFFICER OF AMP-OHIO PREPARED THIS INTRODUCTION TO THE MASTER TRUST INDENTURE TO PROVIDE INFORMATION OF THE AMPGS FINANCING PLAN. IT IS NOT A PART OF APPENDIX G AND IS PROVIDED FOR INFORMATIONAL PURPOSES ONLY.
(Bold, capital and underline in the original)
Bond documents will bind AMP-Ohio and Participants for 50 years. They will govern the principal and interest payments on $2.9 billion of debt. In the event either AMP-Ohio or any of the municipal systems experience problems over this five decade period bond payments will typically have to be paid. It is rare, but not without precedent, where bond payments are made even when electricity services are not provided. There is provision for this in the contract. It is also not inconceivable that bond payments would be made while other vendors who perform services and deliver goods critical to plant operation are not paid. It may be questionable as a fiduciary matter for municipal systems to accept such a limited role in the due diligence related to the construction and financing activities described in this contract. 
PROJECT GOVERNANCE. 

A Participant Committee is created by the contract but it has limited authority and its authority may not be meaningful or enforceable. 
The composition of the Participant’s Committee is identified in the document as a “committee of AMP-Ohio’s Board of Trustees consisting of Participants, the members of which, in the aggregate, have not less than a majority of the PSCR Shares, organized and operating in accordance with Appendix L.” Various provisions of the contract delineate certain approval powers of the Committee. Those powers include: 

· Procedures with regard to commodity swaps. Reliability exchanges, reserve sharing arrangements or other like transactions (Definitions: Replacement Power);

· A Super Majority of the Participant Committee must approve any contract that results in a net reduction of more than 100MW’s of electrical capacity; (Section 4(i);

· A Super Majority of Participants must approve certain disposition transactions subject to a number of contract provisions; 

· Participant Committee may utilize funds from the reserve and contingency fund to defray the costs of providing replacement power when such expenditures are not inconsistent with an Trust indenture; Section 4(iv)
· Participant shall approve the general plan for financing the project (Section 4(vi);

· Provide recommendations prior to the adoption of the annual operating and capital budgets for the project. 

· AMP-Ohio shall consult with the Participant committee concerning policies it follows with regard to variable rate indebtedness, hedges or swaps; 

· Subject to certain agreements, the Participants Committee and the Board of Trustees are authorized to act to salvage, decommission or otherwise dispose of the AMPGS; 
The composition of rights conferred on the Participants Committee, and to the Participants individually, need to be clarified. Several critical financial decisions and agreements are made solely by the AMP Ohio Board of Trustees, and those extended to the Participants Committee, or to the Participants individually, seem ambiguous.
· The composition of the Participants Committee appears to be those current members of the Board of Trustees who are also Participants under the AMPGS contract. The contract assumes this subgroup of AMP-Ohio board members will constitute 51% of the PSCR. The contract does not identify the remaining members of the Committee, nor is there provision for Participants who are not now members of the AMP-Ohio board. There is also no language regarding the governing structure of the Participant Committee or its operation.

· As stated above, several contract provisions give certain review and/or approval rights to the Participant Committee. The MTI does not acknowledge the existence of the Participant Committee. It is unclear what substantive rights the Participants Committee actually has without recognition in this critical contract document.

· The contract document and the MTI refer to various funds established by AMP-Ohio to meet special obligations like reserves, contingency, environmental compliance and/or rate stabilization. The MTI agreement offers very general descriptions of the purpose of the Funds. The contract provides some additional language for some of the Funds. The Participant Committee is given no explicit authority with regard to Fund management; no provisions in the contract or MTI require formal disclosures about the Funds other than an annual audit. 
· Section 4(i) - AMP-Ohio Undertaking: AMP-Ohio shall enter into contracts for the planning, development, acquisition, engineering, construction and equipping, “with or without formal bidding,” of the Project. It appears that the Participant Committee shall not have any right to review and approve the various contracts that total approximately $2.5 billion for the ‘capital costs’ related to the plant.

· Section 4(i) also allows for AMP-Ohio to enter into any financing agreements at its sole discretion. This includes bonds, refinancing, swaps and such other financial transactions that the Board sees fit to enter into. Participants appear to have no rights in this matter (see above discussion of Bond authority);
· The Board of Trustees of AMP-Ohio shall establish, maintain and adjust rates charged under the PSCR. Section 5(A). The trustees of AMP-Ohio shall set rates according to the cost paragraphs described above. Participants appear to have no say in how these cost categories are created or applied to the monthly bills (see above discussion on rates)
There will be at least two major contracts and numerous smaller contracts that flow from the decision to construct this plant. Those contracts pertain to financing and construction. The contracts are of a size that is unprecedented in the history of AMP-Ohio.  The construction of this plant is also being attempted at a time when construction prices are rising and utilities face new risks with regard to the management of a plants construction process. The failure to provide binding language in the contract or the MTI that addresses the need to achieve the lowest possible cost is troublesome. The failure to require competitive bidding or to dictate an appropriate process to establish a true market price appears to give short shrift to the critical importance of due diligence and prudence. There are also no provisions to ensure that members of the AMP Ohio Trustees or its staff have been counseled regarding real and apparent conflicts of interest or how they should conduct themselves to avoid them. 

With regard to the annual operation of the plant, several large contracts related to fuel acquisition and handling and transportation charges are necessary. It is assumed by the contract structure that these multi million dollar annual contracts will be solicited, negotiated and overseen solely by the Board of Trustees of AMP-Ohio.  Like construction costs, the costs of fuel and transportation are rising and have been quite volatile. There seems to be little consideration given to AMP-Ohio’s responsibility to conduct its business with an eye toward excessive costs.
The Contract implies that sources of revenue other than those paid to a municipal electric system are available to pay AMP-Ohio. Additional public actions would be required to allow such payments to be made.
Section 5(I) states: “No Participant shall be required to make payments under this Contract except from the revenues of its Electric Systems and from other funds of such system legally available therefore. In no event shall any Participant be required to make payments under contract from tax revenues, or any other source of funds other than its Electric System’s funds, but it may elect, in its sole discretion to do so.” 
It is unclear what conditions would cause an Electric system to use “tax revenue” to pay its obligations under this contract. Various open ended liabilities created by this contract however make this statement worrisome. At minimum any electric system, or municipal government that has certain common interests with a municipal electric system, would be required to take public actions in order to raise revenues necessary to pay a liability stemming from this contract. Such an action would require the appropriate authorities to propose, discuss and vote on any such revenue actions prior to imposition. The contract, as written, seems to imply that an electric system could independently elect to tax without additional public actions. 
OTHER PROVISIONS THAT BEAR ON COSTS TO CONSUMERS

Rights of the Municipal Electric System Under Future Sale, Privatization or Takeover by a State Entity
The current transaction will be binding on the parties for 50 years. At this time the country is engaged in a debate on its energy future, the future of coal as a cheap and reliable source of energy is going through changes and communities across the country are exploring new ways to finance and operate public infrastructure. These trends strongly suggest that the current corporate structure proposed by AMP-Ohio will undergo changes over the life of this agreement.
While a number of provisions
 in the contract suggest the Partcipant Committee, or the Participants individually, have certain rights regarding the future disposition of the assets of AMP Ohio, Section 26 (B) outlines those basic rights: 
Each Participant acknowledges and agrees that AMP-Ohio may sell, lease or otherwise dispose of all or substantially all of its property and assets to or merge into or consolidate with, any other entity which shall assume all of AMP-Ohio’s obligation hereunder, and that AMP-Ohio may assign and pledge to any trustee or similar fiduciary designated in any Trust Indenture all of, or any interest in, its right, title, and interest in and to all payments to be made to AMP-Ohio under the provisions of this Contract (other than the Service Fee) as security for the payment of any Bonds, and, upon such assignment, pledge and delivery, AMP-Ohio may grant to such trustee any rights and remedies herein to AMP-Ohio and thereupon any reference herein to AMP-Ohio shall be deemed, to the extent of such rights and remedies and with the necessary changes in detail, to include such trustee which shall be a third party beneficiary of the covenants and agreements of such Participant herein contained. 
Notwithstanding AMP-Ohio’s rights under state and federal law to dissolve itself as a nonprofit corporation (an eventuality not contemplated by the contract), this provision appears to give AMP-Ohio the right to unilaterally sell or otherwise dispose of AMPGS and to bind Participants to a new agreement. 
This right appears to conflict with the provisions of Section 16 making such rights contingent on a Super Majority of the Participants. Left unaddressed, this ambiguity would be disadvantageous to a Participant. The agreement assumes that municipal electric systems will pay through their monthly payment all expenses related to the provision of electricity from the plant – including debt service, fuel and operations costs. Over time these monthly payments will allow AMP-Ohio to retire certain portions of the debt related to AMPGS. The retired debt becomes an asset of AMP-Ohio which AMP-Ohio according to Section 26(B) appears to be free to sell or otherwise dispose of. Such a sale to another private entity would result in a new debt structure and a new rate schedule. Depending upon the terms and conditions of the transaction, Participants would still be responsible for any outstanding balance on existing bonds. By allowing AMP-Ohio to consider retired debt as an asset that could be sold, the agreement seems to contemplate that AMP-Ohio could use the proceeds from such a sale as it saw fit. The new debt burden could mean that Participants paid down the debt for the original construction of the plant, and under any resale agreement might be responsible for paying for it a second time.
The term “necessary changes in detail” lacks specificity and could also constitute a substantial change in the terms and operating practices to implement Section 5 Rates and Charges; and, specifically subparagraph D which presumably will be operational zed with an appropriate level of clarity at some point.  
There are no provisions in the contract or MTI that contemplates the receipt or disbursement of proceeds from a sale or assignment or other disposition where the Participant Committee or Participants individually would have any interest. If Participants have substantive rights of approval these need to be consistently articulated throughout each document, particularly when such fundamental issues are at stake.

In the event of any sale, dissolution or disposition of AMPGS or other assets owned by AMP-Ohio that may bear on the operations of AMPGS, municipal participants are not granted any explicit right of first refusal in the contract or MTI in those sections and paragraph that pertain to such transactions. Furthermore, the documents do not acknowledge in any substantive way the fact that it is the Participants who ultimately bear the responsibility for the provisions of reliable and affordable electricity to its customers.
In the event of nonperformance of its contract obligations AMP-Ohio’s responsibilities are limited. 
After the Bonds are issued and proceeds from the Bonds expended participants are responsible for the payment of those bonds and such other obligations incurred by AMP-Ohio whether or not any electricity is actually generated. 

In the event of such an occurrence there is no obligation on the part of AMP-Ohio to mitigate the adverse impacts on the financial conditions of each municipal electric system that may have to pay for a nonfunctioning plant and/or go into the market and pay for electricity to meet the needs of its customers.
Certain additional covenants to the contracts may impose liabilities to municipal electric systems that will not fall within the monthly payment to AMP-Ohio, but which the municipal system may nevertheless be obligated to pay.
Section 17 of the contract lists several items, a few are listed below, that may result in new costs being incurred by the electrical system beyond those payments to AMP-Ohio. 
According to this section Participants must make charges to its customers sufficient to pay amounts due under this contract and other O&M expenses or otherwise required by law. Any assignment or termination of the contract must be under terms acceptable to AMP-Ohio. Those terms are outlined in Section 17 and could ultimately impose various costs on municipal electric systems not included as part of the monthly payment. 
Each participant agrees that it shall conduct it business in accordance with Prudent Utility Practice. In addition the contract requires Participants to:  (i) operate their properties in an efficient manner; (ii) maintain the system in good repair; (iii) make all necessary and proper repairs, etc. 
Section 9 Right of Access: “Duly authorized representatives of AMP-Ohio shall be permitted any reasonable and necessary access to any Participant’s premises at reasonable times and in a reasonable manner in order to carry out the provisions of this contract, and duly authorized representatives of any Participant shall be permitted any reasonably necessary access to AMP-Ohio’s premises at reasonable times and in a reasonable manner in order to carry out the provisions of this Contract.” 

While it is clear from the contract that AMP-Ohio is required to carry out its obligations in accordance with Prudent Utility Practice, no additional language is used by AMP-Ohio to accept any additional obligations beyond Prudent Utility Practice under the contract. The additional language directed at Participants, combined with a right of access seems to imply AMP-Ohio has the right to suggest/compel changes in the business practices of Participants: (a) that may require additional outlays; and (b) that it is not willing to adhere to as part of its own management regime. Any change in business practices would, by necessity, compel Participants to expend resources in order to comply with the contract.
� Appendix D of the contract provides a more detailed project description.


� This contract will govern millions of transactions annually. The contract and appendices form the basis for the transfer of approximately $400 million in revenue to AMP-Ohio and approximately $400 million in expenditures annually. The contract is for a 50 year period and may ultimately serve 100 municipal electric systems and the people who rely on them for electricity.


�  American Municipal Power-Ohio, Inc., 2006 Annual Report, Section 10 Fair Value of Financial Instruments, pg. 62. 


� Section 16 Disposition or Termination of AMPGS or other Power Sales Contract Resources states that there must be a Super Majority of Participants prior to any disposition. The same section also states AMP-Ohio can exercise certain rights with regard to disposition under Section 26. Section 26(A) provides AMP-Ohio with an explicit right to assignment, subject to Section 26(B) provided above.
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