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MEMORANDUM OPINION
AND ORDER

This action comes before the Court on Plaintiff, Ohio Citizens Action’s (*OCA”) request for

preliminary and permanent injunctive rdlief, declaratory relief, and damages againgt the City of Mentor-

On-The-Lake (“Mentor-On-The-Lake” or “the City”). Plaintiff alleges that Mentor-On-The-Lake's

ordinance regulating canvassing and solicitation -- Chapter 850 -- (“the Ordinance’) violates the First

and Fourteenth Amendments of the United States Condtitution and 42 U.S.C. § 1983. OCA has

challenged the Ordinance’ s licensng requirements and curfew provison as being both facidly

uncondtitutional, and uncongtitutiona “as gpplied.”

OCA bdievesthat it is entitled to

compensatory damages, congtitutional damages and attorneys fees. Mentor-On-The-Lake agrees that

certain of its licensing regulations have been deemed uncondtitutiond by the recent United States



Supreme Court case Watchtower v. Stratton, 536 U.S. 150, 122 S, Ct. 2080 (2002). However, it

argues that Stratton does not gpply to the licensing requirements imposed on entities that solicit

donations, including OCA. Further, because, since the Stratton decision, Mentor-On-The-Lake has

voluntarily stopped enforcing the licensing requirements againgt canvassers who do not solicit donations,
the City arguesthat it should not be liable for any congtitutional damages or atorneys fees.

This Court finds that the Ordinance at issue is uncongtitutional on its face, and thet it has been
goplied to prevent OCA from conducting lawful gpeech and fund-raising. Therefore, Plaintiffs Motion
for Judgment on the Pleadings and/or Partid Summary Judgment is GRANTED. There remainsan

issue of fact as to the amount and types of damages that are warranted.

BACKGROUND

The City of Mentor-On-The-Lake is an Ohio Municipa Corporation. It has adopted a
licensing ordinance regulating canvassers, solicitors, and those who sdll goods and wares door-to-door.
Violation of the Ordinance subjects a canvasser/solicitor to crimind pendties. The Ordinance
digtinguishes between canvassars and solicitors but provides no definition for either term. The following
provisons of Chapter 850 of Mentor-On-The-Lake' s canvassing/solicitation ordinance are at issue;

850.01 LICENSE REQUIRED

No person shal engage in the activity of canvassng and/or soliciting and/or
sling or offering for sdle, barter or exchange, or go from door to door soliciting the
purchase of, or gift of, any goods, wares, merchandise or other articles of vaue,
including food, candy, confections, frozen desserts and beverages or money, or offering
any sarvicesfor hire or commission in any places within the City, without first having
obtained a license therefore from the Mayor or other duly authorized issuing authority,
which license such person shdl a al times have with him or her while exercising such
cdling, and he or she shdl exhibit such license to any police officer or City officid upon
demand or upon the demand of any person to whom he or she is peddling, soliciting, or



canvassng.

850.02 L ICENSE APPLICATION; FEE

(8 Applications for the license required by Section 850.01 shdl be made to the
Mayor or other duly authorized issuing authority. In addition to the requirements of
Section 804.03, such application shall clearly set forth the place where and the duration
of time the applicant was last engaged in business and the nature and character of such
business, and such references as to the good mora character and integrity of the
gpplicant as the Mayor or other duly authorized issuing authority may require. Before
the issuance of the license, the Mayor or other duly authorized issuing authority shall
require that the applicant and al persons conducting solicitations complete a BCI
civilian identification fingerprint card that shdl be filled out completely by the gpplicant,
and such card shdll then be signed by the gpplicant and the officid taking the
fingerprints. The reason for the fingerprinting shall be stated by the officid taking the
fingerprints on the BCI civilian identification fingerprint card.

The gpplicant shdl then submit the fingerprint card to the Ohio Bureau of
Crimind Identification, along with a cashier’s check to cover the fee required by the
Ohio Bureau of Crimind Identification. The gpplicant shal then ingruct the Ohio
Bureau of Crimind Identification to return the crimina record check to the Police
Department and this record check must be received by the Police Department before
the issuance of the permit. The Mayor or other duly authorized issuing authority may
aso require that such gpplicant be photographed for the records of the Police
Department. These requirements are for the purpose of determining the reputation and
record, if any, of the applicant.

(b) The feefor such license shdl be one hundred dollars ($100.00) per year
per peddler or solicitor. (Ord. 96-O-03. Passed 3-12-96)

850.03 EXEMPTIONS

(& Thefollowing persons are hereby declared exempt from the payment of any
license fee for the license required by Section 850.01 and from completing any BCI
cvilian identification fingerprint cards

(1) Any person sdling a product of hisor her own raising;
(2) A manufacturer sdling any article manufactured by him or her;
(3) Commercid traveers or sdling agents cdling upon commercid
establishmentsin the usua course of business,
(4) Duly authorized solicitors on behdf of any educationd,
charitable, civic, religious or other non-profit organization, as
defined in Ohio R.C. 2915.01(H) through (P); and
(5) All other persons exempted by law.



(b) No person referred to in paragraphs (a)(2),(2), (4) and (5) hereof shdll
engage in the operation of saling or soliciting, as set forth in Section 850.01, without
first obtaining a permit therefor from the Mayor or other duly authorized issuing
authority, which permit shdl be issued without fee and shdl be vadid for a gpecified time
only, not beyond December 31 following the date of issuance.

(c) The provisons of this chapter shall not gpply to the sde and ddivery on a
regular route or schedule of newspapers, dairy products, baked goods, laundry, diaper
service and dry cleaning service. (Ord. 96-O-03. Passed 3-12-96)

850.04 PERMITTED HOURS; PROHIBITIONS

(8 No person shdl canvass, sdll or offer for sale, barter or exchange, or
engage in door-to-door solicitation of the purchase or gift of, any goods, wares,
merchandise or other articles of value, except those persons soliciting funds or gifts for
any recognized educationd, charitable, civic or religious organization and those persons
offering for sale food, candy, confections, frozen desserts and beverages, within the
City during the period from 5:00 p.m. to 9:00 am. of the following day. Those persons
soliciting funds or gifts for any recognized charitable, educationd, civic or religious
organization may solicit during the period from 9:00 am. to 8:00 p.m. or one-hdf hour
after sunset, whichever comesfirst. Those persons offering for sdle food, candy,
confections, frozen desserts or beverages within the City may solicit during the period
from 9:00 am. to one-haf hour after sunset.

Ohio Citizen Action is a non-profit public interest group, exempt from federa incometax asa
socia wefare organization and properly registered with the State of Ohio as a*charitable organization”.
(Buchanan Aff. 2). OCA goes door-to-door disseminating information, petitioning and fund-raising
for politica proposds and palicies (particularly consumer and environmentd issues). OCA mantains
that it has successfully canvassed in Mentor-On-The-Lake for fifteen years, with the City’s knowledge,
ending in 1998. During these years OCA canvassed until 9:00 p.m., without obtaining alicense, paying
afee, or providing fingerprints or background checks. (Buchanan Aff. 1 6). Further, its canvassers
have dlegedly been generdly well recaived until 9:00 pm. (Buchanan Aff. 1 8).

In 2000, with no change to the Ordinance, Mentor-On-The-Lake informed OCA that it would



begin enforcing the earlier curfew, would require OCA to obtain alicence at acost of $100, and would
require OCA to provide and pay for BCI fingerprinting for each of its canvassers. OCA requested
that Mentor-On-The-L ake recognize it as exempt from these requirements pursuant to Section 850.03,
however, the City refused to change its pogtion. Rather than submit to the curfew, registration and
identification requirements, OCA suspended its door-to-door campaign. (Buchanan Aff. § 10; Jackson
Aff. 13-9). OCA contendsthat if its canvassing is subject to the 8:00 pm or one haf hour after sunset
curfew in the Ordinance that it will not be effective because too few citizens are home before the curfew
goesinto effect. (Buchanan Aff. 7). OCA hastested aternatives to door-to-door canvassing and
has not found any that were effective enough to “pay their own way.” (Buchanan Aff. § 4).

In June of 2002, the United States Supreme Court decided the case of Watchtower v. Stratton,

536 U.S. 150, 122 S. Ct. 2080 (2002). In Stratton, the Supreme Court held that an ordinance that
makes it amisdemeanor to engage in door-to-door advocacy , religious proselytizing, anonymous
politica gpeech, and digtribution of handbills without first registering with the mayor and receiving a
permit violates the First Amendment. Mentor-On-The-Lake has accepted this holding and asserts that
it no longer enforces the licensng requirement for mere canvassing.

The fact that the City is not currently enforcing the provisions that Stratton found to be
uncongtitutional does not moot theissue. “Voluntary cessation of challenged conduct mootsacase. . .
only if it is‘absolutely clear that the alleged wrongful behavior could not reasonably be expected to

recur.”” Adarand Condructors, Inc. v. Sater, 528 U.S. 216, 222, 120 S. Ct. 722, 145 L. Ed. 2d 650

(quoting United States v. Concentrated Phosphate Export Assn., Inc., 393 U.S. 199, 203, 89 S. Ct.
361, 21 L. Ed. 2d 344 (1968)). There isaheavy burden on the party asserting mootness to persuade

the court that the challenged conduct cannot reasonably be expected to start up again. 1d. Inthiscase



while the City has pointed out thet it is not enforcing the licensing provisons againg entities who do not
solicit money or sales, they have not made any showing that would satisfy the heavy burden imposed on
them to prove that the wrongful behavior could not be expected to recur a some point, nor have they
dtered the Ordinance to comply with the dictates of Stratton. Further, as* canvassing”and “ solicitation”
remain undefined in the Ordinance it isimpossible to determine precisdy who the City is requiring to be

licensed, and who it believes to be exempt under Stratton.

The City argues that Stratton does not prohibit the licensing of solicitors and peddiers, and that
the curfew imposed by the Ordinance is avaid regulation necessary to protect the resdents of the City
from the dangers of darkness and undue annoyance. OCA argues that when monetary solicitation is
secondary to palitical canvassing, the canvassers should enjoy the full protection of Stratton despite the
fact that they are dso soliciting funds.  OCA further argues that the curfew is uncongtitutiond in

substance and void for vagueness.

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate when the court is satisfied “thet there is no genuine issue as
to any materid fact and that the moving party is entitled to ajudgment as amaiter of law.” Fed. R. Civ.
P. 56(c). The burden of showing the absence of any such “genuineissug’ rests with the moving party:

[A] party seeking summary judgment waysbearstheinitia responghbility of informing the
digrict court of the bas's for its motion, and identifying those portions of ‘the pleadings,
depositions, answers to interrogatories, and admissons on file, together with affidavits, if
any,” which it believes demondtrates the absence of agenuineissue of materid fact.

Celotex v. Catrett, 477 U.S. 317, 323 (1986) (citing Fed. R. Civ. P. 56(c)). A factis“materia” only if




its resolution will affect the outcome of the lawsuit. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

248 (1986). Determination of whether afactud issueis*®genuing’ requires congderation of the

aoplicable evidentiary sandards. The court will view the summary judgment motion in the light most

favorable to the party opposing the motion._Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U.S. 574, 587 (1986).

Summary judgment should be granted if a party who bears the burden of proof &t trid does not

establish an essential dement of their case. Tolton v. American Biodyne, Inc., 48 F.3d 937, 941 (6™

Cir. 1995) (citing Celotex, 477 U.S. a 322). Accordingly, “[t]he mere existence of a scintilla of

evidence in support of the plaintiff’s pogtion will be insufficient; there must be evidence on which the

jury could reasonably find for the plaintiff.” Copdand v. Machulis, 57 F.3d 476, 479 (6™ Cir. 1995)

(cting Anderson, 477 U.S. a 252). Moreover, if the evidence presented is“merely colorable” and not

“dgnificantly probative,” the court may decide the legd issue and grant summary judgment. Anderson,
477 U.S. a 249-50 (citations omitted). In most civil casesinvolving summary judgment, the court must
decide “whether reasonable jurors could find by a preponderance of the evidence that the [non-moving
party] isentitled to averdict.” 1d. at 252.

Once the moving party has satisfied its burden of proof, the burden then shifts to the non-
mover. The nonmoving party may not Smply rely on its pleadings, but must “produce evidence that

results in aconflict of materid fact to be solved by ajury.” Cox v. Kentucky Dep't of Transp., 53 F.3d

146, 149 (6" Cir. 1995). Fed. R. Civ. P. 56(¢) states:

When amotion for summary judgment is made and supported as provided in thisrule,
an adverse party may not rest upon the mere dlegations or denids of the adverse
party’s pleading, but the adverse party’ s reponse, by affidavits or as otherwise
provided in this rule, must set forth specific facts showing thet there is agenuine issue
for trid.



The Federd Rulesidentify the penaty for the lack of such aresponse by the nonmoving party asan
automatic grant of summary judgment, where otherwise gppropriate. _1d.

In sum, proper summary judgment andysis entails “the threshold inquiry of determining whether
there isthe need for atria--whether, in other words, there are any genuine factua issues that properly
can be resolved only by afinder of fact because they may reasonably be resolved in favor of ether

party.” Anderson, 477 U.S. at 250.

ANALYSIS
Courts have gpplied amultitude of different teststo First Amendment restraints. The leve of
scrutiny gpplied depends primarily on the type of redtriction at issue. When aregulation prohibits or
substantialy burdens! a particular type of speech based upon its message it is “ content based,” and
grict scrutiny gpplies. Strict scrutiny demands that a regulation must address a compelling governmental
interest and there must be no other less redtrictive means of preserving that interest.

Regulations which have the effect of prohibiting or substantialy burdening speech, but which
would apply equaly to any form of speech regardless of its message face an intermediate level of
scrutiny. Intermediate scrutiny requires that a regulation be narrowly tailored to serve a sgnificant
governmenta interest. Regulations which limit the time, place, and manner of speech, and which are not
content based, are andlyzed under intermediate scrutiny but with an additiona requirement that they

leave open ample dternative channels for communication of information. Forsyth County v. The

Nationdig Movement, 505 U.S. 123, 130, 112 S. Ct. 2395, 120 L. Ed. 2d 101 (1992); Ward v.

1 “The distinction between laws burdeni ng and laws banning speech is but amatter of degree. The

Government’ s content-based burdens must satisfy the same rigorous scrutiny asits content-based bans.” United
States v. Playboy Entertainment Group, Inc., 529 U.S. 803, 120 S. Ct. 1878, 146 L. Ed. 2d 865 (2000).




Rock Againgt Raciam, 491 U.S. 781, 791, 109 S. Ct. 2746, 105 L. Ed. 2d 661 (1989).

Within each leve of scrutiny, courts are required to balance a variety of factors relating to the
type of gpeech at issue and the governmenta interests at stake. Included among these considerations
are the amount of speech covered by the regulation, the degree of anonymity that would be sacrificed,
the degree of spontaneity that would be logt, the importance of the governmenta interests at stake, the
effectiveness of the regulation in addressing the governmenta interests, the scope of the regulation, and
the degree of discretion afforded to municipa officersin enforcing the regulation.

When aregulation imposes a prior restraint on protected speech, it must satisfy the appropriate
level of scrutiny, and provide narrow, objective and definite standards for the enforcement of the

regulation. In addition, regulations imposing a prior restraint must provide for prompt judicid review of

al decisons denying the right to spesk. See Shuttleworth v. Birmingham, 394 U.S. 147, 150-151, 89

S. ct. 935, 22 L.Ed. 2d 162 (1969); Freedman v. State of Maryland, 380 U.S. 51, 58-59, 85 S. Ct.

734, 13 L. Ed. 2d 649 (1965).

A. Licensng Requirements

1. AsApplied

Socid, palitica and religious door-to-door canvassing which does not involve the solicitation of
money or the sdle of goods, has historicaly been among the most protected activities under the First
Amendment. This method of communication is o important and is afforded so much weight under the
balancing of interests that the United States Supreme Court has recently held that it may not be
subjected to a prior restraint through alicensing or registration requirement, regardless of the level of

scrutiny.  The Court further noted that any such requirement would inhibit the free exercise of an



individud’ s right to express ideas and solicit support for those ideas anonymoudy and spontaneoudly.

Watchtower v. Stratton, 536 U.S. 150, 122 S. Ct. 2080, 153 L. Ed. 2d 205 (2002).

The parties agree that Stratton invalidates any ordinance provisions purporting to require an

entity to register with the Sheriff or obtain alicense prior to canvassing a neighborhood for the purpose
of advocacy, or engaging in politica or religious speech.  The City’ s declaration thet it is not enforcing
this portion of the Ordinance while laudable is not curative.  Therefore, to the extent that Sections
850.01 and 850.02 prohibit persons from going door to door to communicate their socid, politica, or
religious ideas and positions without first having obtained alicense, it isfacidly invaid.

The Stratton court based its opinion in large part on the First Amendment right to anonymous

speech, therefore, the identification requirements attendant to the licensing provison are aso clearly
invaid. Thiswould include the requirements for fingerprinting and background checks, and the licensing
authority’ s purported right to photograph applicants, aswell as dl fees associated with these
requirements. However, because OCA’s canvassing activities include the solicitation of monetary
donations, this case is ditinguishable from Stratton, and our inquiry can not end here.

Mentor-On-The-Lake argues that Stratton does not gpply to the licensing requirements

enforced againgt OCA because OCA solicits donations during its canvassing campaigns. A non-
discriminatory regulation of solicitation does not violate Condtitutiond protectionsif it does not
unreasonably obgiruct or delay the collection of funds, even if it affects solicitations connected with

political or religious speech. C.f. Cantwell v. Connecticut, 310 U.S. 296, 305, 60 S. Ct. 900, 84 L.

Ed. 1213 (1940). This does not mean, however, that such regulation may take the form of alicensng
requirement or other prior restraint.

The U.S. Supreme Court has long held that financid apped's by a charitable organization are



inextricably intertwined with fully protected speech that the organization espouses. Charitable appedls
for donations, “on the street or door to door, involve avariety of speech interests -- communication of
information, the dissemination and propagation of views and ideas, and the advocacy of causes.” Sec.

Of State of Maryland v. Joseph H. Munson Co., Inc., 467 U.S. 947, 959, 104 S. Ct. 2839, 81 L. Ed.

2d 786 (1984). Communications must be viewed as a whole when determining what level of scrutiny to

aoply to alimiting regulation. Riley v. Nationd Federation for the Blind, 487 U.S.781, 796, 108 S. Ct.

2667, 101 L. Ed. 2d 669 (1988).

A city’ sregulation of solicitation “must be undertaken with due regard for the redlity that
solicitetion is characterigticaly intertwined with informative and perhaps persuasive speech seeking
support for particular causes or for particular views on economic, politica, or socia issues, and for the
redity that without solicitation the flow of such information and advocacy would likely aso cease.”
Munson, 467 U.S. at 960. When a charitable or other non-profit organization incorporates a request
for donations or other fund-raising activities with their otherwise fully protected speech, the courts may
not parcel out the financia or “commercia” aspect of the speech in order to judtify the application of a
lower leve of scrutiny. See, eq., Riley 487 U.S. at 796.

When charitable appedls for donations are included in canvassing campaigns whose primary
purpose is the communication of information, the dissemination and propagation of views and idess,
and the advocacy of causes, they may not be regulated in a stricter manner than the underlying

communications. Thus, the prohibition againgt requiring the licenaing of charitable organizations who

wish to go door-to-door in an informational or advocacy campaign, as set forth in Stratton, must apply
equaly to charitable organizations who incorporate the solicitation of funds for their cause during such

campaigns, and to those who do not.



OCA maintainsthet it is a non-profit charitable organization and that it is recognized as such by
the state of Ohio. While Mentor-On-The-Lake does not dispute this, it has maintained that OCA is not
a charitable organization as defined by its Ordinance. The Ordinance defines a charitable, civic,
religious or other non-profit organization asit is defined in Ohio Revised Code 2915.01(H) through (P).
O.R.C. 2915.01 defines those charitable and other non-profit organizations that are conditiondly
exempt from the crimind prohibition against gambling. OCA does not dispute thet it’s organization
does not fit this particular definition.

For purposes of thisissue, the definition set forth in the Ordinance isirrdevant. OCA isadae
recognized charitable non-profit which, under Stratton, is exempt from licensing or regigtration
redrictions on its speech even though it is not necessarily exempt from Ohio’s laws againgt organized
gambling. Mentor-On-The-Lake has not disputed that OCA’ s solicitations are limited to fund-raising
for the cause(s) which isthe subject of their otherwise fully protected speech. Therefore, the Court
finds that the licensng provisonsin the Ordinance, including the licensing requirement, the fingerprinting
and background check, and al associated fees (88 850.01 and 850.02) are uncongtitutional prior
restraints as applied to OCA.

Although this finding may resolve the licenang issue for the Plaintiff and other charitable and/or
religious and palitical non-profit organizations, the complaint in this case rases afacid aswell asan “as
applied” chdlenge to the Ordinance. Therefore, we must continue our examination of the ordinance to
determine whether the licenang provisons are condtitutional under any circumstances and as againgt any
potentia plaintiff.

2. Facid Chdlenge

When aplantiff rasesafacid chalenge to aregulation imposing aprior restraint on First



Amendment rights, it is not enough to determine whether the gpplication of that Statute violated the
plantiff'srights. Rather, the Court must look beyond the potentia effect on the petitioner and
determine whether the regulation impermissibly affects the free expression of other citizens. See, eg.,

Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973); Munson, 467 U.S. a 967. “[T]hereis no reason

to limit challenges to case-by-case ‘as gpplied’ chalenges when the statute on its face and therefore in

al its gpplications fals short of conditutional demands” Maryland v. Joseph H. Munson Co., Inc.,

Munson, 467 U.S. at 967.

A prior redraint exists when an individud’ s right to speak is conditioned upon the prior
aoprova of public officids. DgaVu, 274 F.3d 391. When aregulation inflicts a prior restraint on
gpeech by requiring a speaker to obtain alicense, register, or perform other duties as a condition
precedent to their being alowed to exercise their First Amendment rights, in addition to mesting the
appropriate leve of scrutiny, it must contain “narrow, objective, and definite stlandards to guide the
licenang authority.” Shuttleworth 394 U.S. at 150-151. Ordinances that |eave the issuance of a permit
to the discretion of amunicipd officer areinvaid. See, eq., Cantwell, 310 U.S. 147.

Thelicensing provisions of the Ordinance at issue create a prior restraint on the exercise of free
gpeech. It is gpparent from the face of the ordinance that there are no objective and definite standards
to guide the licenaing authority’ s discretion in granting the licenses. Although the Ordinance requires
gpplicants to provide information related to their business, persond references, and (when not
excepted) fingerprints and background checks, there is no guidance on how to evauate this information
in the decison making process.

The only clue, asvague asit may be, as to the what consderations should be taken into

account in the licensing authority’ s decision is the requirement that the gpplicant provide references as



to their “good mora character and integrity.” Thiswould appear to imply that good mora character
and integrity are preconditions, though not necessarily sufficient qudifications, for receipt of alicense,
This Court has previoudy held that when alicense is conditioned merdly upon a showing of “good
mora character,” it grants the licensng authority an impermissible level of discretion. See Ohio Citizen

Action v. City of Seven Hills, 35 F. Supp. 2d 575 (1999). Mentor-On-The-Lake argues that the

referencesto “good mora character” applies only to peddiers of goods and services.  The Ordinance,
however, makes so such didtinction. Evenif it did, thereis nothing in the First Amendment
Jurisprudence that exempts regulations affecting peddlers of goods and services from the requirement
that a prior restraint on speech must provide narrow, objective, and definite stlandards to the licensing
authority.

Nothing in this Ordinance congrains the issuing authority from denying alicense on any grounds
that they seefit, and nothing set forth in the Ordinance provides any minimum standards which must be
met for alicense to be granted. This omisson dlows, and in fact requires the issuing authority to
exercise the very epitome of “unbridled discretion” which is prohibited by First Amendment

jurisprudence. See, e.g., City of Lakewood v. Plain Dedler Publishing Co., 486 U.S. 750, 770, 108 S.

Ct. 2138, 100 L. Ed. 2d 771 (1988). This Court cannot presume that discretion will be applied
consgtently, in good faith and in accordance with appropriate stlandards when no stlandards exist on the
face of the regulation. Infact, the undisputed fact that OCA was dlowed to avoid the licensing
provisons for nearly fifteen years before they were told they would have to obtain alicense to continue
their activities indicates that the discretion afforded the licensing authority in this regard is not applied
conggently.

Thelicensing provisons are dso underinclusive and not narrowly tailored to serve the City’s



dated interests.  Mentor-On-The-Lake assarts that it has enacted the licensing provisions of the
Ordinance to prevent fraud, prevent crime and to protect the privacy of itsresidents. In so far asit may
require fingerprinting and background checks from solicitors, dlegedly in order to protect its citizens
from fraudulent solicitors and to prevent strangers from being able to access housesin order to case
them out as possible targets for burglary or other such crimes, the Ordinance is underinclusive. Section
850.03 exempts a series of entities from these requirements, including but not limited to: (1) any person
sling aproduct of hisor her own raising, and (2) a manufacturer selling any article manufactured by
him or her. Further the entire chapter excludes the sale and ddivery of newspapers, dairy products,
baked goods, laundry, digper service and dry cleaning service.

Thereisno indication that these services present lessrisk of fraud or less opportunity for
someone who wishes to gain access to a home with false pretensesin order to case it out for a potential
crime. Conversdly, there is aso no support for the conjecture that those affected by the regulation pose
any higher risk of fraud or crime than the those not affected. As Justices Breyer, Souter and Ginsburg
dated in their concurrence in Stratton, “It isdso intuitively implausible to think that [the Ordinance}
serves any governmenta interest in preventing such crimes. As the Court notes, severd categories of
potentiad criminaswill remain entirely untouched by the ordinance. And as to those who might be
affected by it, ‘we have never accepted mere conjecture as adequate to carry a First Amendment

burden.”” Stratton at 536 U.S. 2092 (Breyer, Souter, Ginsburg concurring).

Asto the resident’ s privacy concerns, the posting of ‘No Solicitation’” signs and enforcement
taken againg any organization or individua who disregards such sgns provides ample protection for the
resdent’s privacy. It aso alows resdents who are amenable to receiving information, participating in

surveys and contributing to charitable causes to decide for themsalves who they wish to talk to, listen



to, and contribute to. Further, an un-licensed solicitor has no less effect on aresdent’s privacy than
does alicensed solicitor.

Therefore, regardiess of the level of scrutiny gpplied, and without need to address any other
Condtitutiond deficiencies that may exig, the licensing provisons of the Ordinance are facialy
uncongtitutiona because they do not contain narrow, objective, and definite stlandards to guide the
licenang authority; they are underinclusive; and they are not narrowly tailored to serve the government’s
interest.

Because 8850.01 isfacidly uncondtitutional, and 88 850.02 and 850.03 cannot stand aone, all
three sections are deemed invalid. The Court need not address the validity of each application
requirement, however, it should be noted that those provisions that require gpplicants to submit and pay
for their own background check, and provide fingerprints and photographs prior to obtaining alicense
are condtitutionally suspect and smilar provisons have been deemed invdid by avariety of courts.

See, e.g., National People s Action v. Village of Wilmetter, 914 F.2d 1008 (7th Cir. 1990), cert

denied Village of Wilmetter v. National People’'s Action, 499 U.S. 921 (1991)(fingerprinting

requirement for politica canvassers violated First Amendment); Ohio Citizen Action v. City of Avon

Lake, 984 F. Supp. 454 (N.D. Ohio 1997)(requirement that applicant provide fingerprints upon

request of licensng authority violates First Amendment).

B. Curfew Provison

The curfew provison is severable from the licensing provisons in the Ordinance, and therefore
must be analyzed separately. Mentor-On-The-Lake argues that the curfew provision raises a question

of fact because areasonable jury could find that the provision alows for reasonable dternative channds



of communication. Whileit istrue that atriable issue of fact exists regarding this e ement, the question
of whether reasonable dternative channds of communication exist only arises if a content-neutra
restriction passes intermediate scrutiny.

A time, place and manner redtriction is generdly viewed under intermediate scrutiny with the
additiona requirement that the government show that reasonable dternative channels of communication
exis. However, if such aredriction is not content-neutrd it is subject to strict scrutiny. The Mentor-
On-The-Lake curfew is content based. It imposes different time restrictions on different categories of
gpeech. “[A] law permitting communication in a certain manner for some but not for others raises the

danger of content and viewpoint censorship. . ..” Plain Deder Publishing Co., 486 U.S. 750.

Under the Ordinance, an entity selling food or beverages may not go door-to-door between
one half hour after sunset and 9:00 am. A “recognized” charitable, educationd, civic or religious
organization must cease its door-to-door solicitation of funds or donations at 8:00 p.m. or one haf hour
after sunset whichever comesfird. In the summer, this means that the commercid sale of food and
beverages receives more latitude than the solicitation of funds and donations for charitable, socia and
political organizations, even though the speech attendant to donation solicitationsis afforded more First
Amendment protection than commercia speech. Even more striking, al other door-to-door
canvassing, sdes and solicitations, including pure political and religious speech not burdened by any
financia solicitation is prohibited after 5:00 p.m. Thus, the most protected speech is the most restricted
under this Ordinance.

Strict scrutiny requires the City to use the least redtrictive means necessary to advance a
compelling dateinterest.  The City has not explicitly set forth a pecific date interest addressed by the

curfew. However, it has aleged that “[t]here are many areasin the City that are not well-lit and do not



have sdewaks. Also, over the years, the City has received complaints from res dents when persons go
door to door after dark for the purpose of soliciting money or are attempting to sdll products. Asa
generd rule, citizens are annoyed with this conduct.” (Molenaar Aff. § 17). These concerns appear to
implicate Sate interests in promoting safety (of the canvasser and solicitors, and possibly those citizens
driving on the Streets after dark), and protecting the privacy of its citizens.

While the promotion of public safety is acompelling governmentd interest, the Ordinance at
issue hereis both overbroad and underinclusive. In so far as some door-to-door activities are
prohibited after 5:00 p.m., which is hours before nightfal during much of the year, the Ordinanceis
overinclusve. Thelack of sdewalks and poor lighting have no more effect a 5:00 p.m. on asummer
day than they do a 2:00 p.m. The same holdstrue for the 8:00 curfew limit during those months when
the sun may not set until 9:00 p.m. or later. In addition, the curfew is not restricted to those areas
which are poorly lit or which are without sdewalks, nor isit redtricted to foot traffic. For these
reasons, the curfew provision, as written, is overinclusive.

The provison isaso underinclusve. The Ordinance specificaly excludes entities who are
sling or delivering newspapers, dairy products, baked goods, laundry, digper service and dry cleaning
savice If the City is o concerned with the safety of those walking or driving in the dark that it must
prohibit people going door-to-door after sunset, then the prohibition should not be limited to those who
are waking with the purpose of exercisng their right to free speech, seeking donations, or sdling and
delivering only a specific type of goods. Thus, the ordinance is underinclusive for its stated purpose.

Laglly, there are other means by which the City could address these public safety concerns that
would be more effective, and much less restrictive on free peech. The most obvious solution would be

to improve the lighting and add sdewa ks wherever the government deems their absence to be unsafe



toitscitizens. Thiswould protect al of the citizens of Mentor-On-The-Lake rather than Sngling out
those who are attempting to exercise their right to communicate through door-to-door canvassing and
solicitation.  The Ordinance is not the least redtrictive means of addressing the City’ sinterest and
therefore, it fails under strict scrutiny.?

The second interest advanced by the City is protecting its resdents from annoyance. While the
government’ s interest in minimizing annoyance is legitimate, it isnot, in and of itsdf, compelling enough
to form the basis for a content-based restriction on free speech. Nonetheless, at some point, the
government’ sinterest in protecting the privacy of citizensin their own homes may rise beyond amere
avoidance of annoyance. If canvassers and solicitors were alowed to ring doorbells a any hour of the
night, the intruson would pass from annoyance to a subgtantia intruson into the sanctity and privacy of
the home. Protection from thislevd of intruson is arguably a compdlling sate interest.

The curfew provison, however, is certainly not the least retrictive means of addressing this
dateinterest.  Under the Ordinance, different entities have different time restrictions on when they are
alowed to go door-to-door. Y et the level of intruson into aresdent’s privacy isthe same whether the
person ringing the doorbell is selling food, dropping off reigious pamphlets or soliciting donations for an
educationa organization. In dl instances, the resdent has the sameright to ignore the bell, ask the
person to leave, or answer the door and listen to what the person hasto say.  The didtinctionsin the
curfew provison have no red correlaion to the interest purporting to be served.

Further, there is no question that each resident has an unqudified right to exclude solicitors from

their property by posting ano solicitation Sgn. Some communities also alow resdents to register their

2Even if this Court had found the Ordinance to be content neutral, the fact that it is both overinclusive and
underinclusive would lead to the conclusion that it is not narrowly tailored to serve the governmental interest at

stake. Thus, even under intermediate scrutiny, the curfew provision would be unconstitutional as written.



oppogition to particular types or times of solicitation with the City. These methods are much less
restrictive means of preventing unwarranted and unwanted intrusions into the privacy of their homelife.
A blanket ban on post-dark solicitations not only redtricts the right of organizations to spread their
messages, but it can aso interfere with the residents right to hear and respond to such messagesiif they
S0 desire.

While the City could undoubtedly place some time restriction on the door-to-door activities of
solicitors and canvasser's, the restriction must be content neutra, narrowly tailored to serve the
government’ s interest, and must |eave open reasonable dternatives for communication.

The provision & issuein this caseis not content neutral, nor isit narrowly tailored to address the
concern at issue® Therefore, as currently written, the curfew provision isfacialy invdid as an improper
rediriction on free peech.  § 850.04 isinvalid as an uncongtitutiona redtriction on the free expresson
of gpeech.

The court will hold a hearing to determine what damages may be assessed for these

conditutiond violations.

CONCLUSION

For the reasons set forth above, this Court finds that 88 850.01 - 850.04 of the Mentor-On-
The-Lake City Ordinance violate the First and Fourteenth Amendments of the United States
Condtitution and 42 U.S.C. § 1983. The City’ s enforcement of these uncongtitutional regulations has

violated OCA’s First Amendment right to free expression. Mentor-On-The-Lake is hereby

31f the provision were content-neutral and narrowly tailored to serve the government’ sinterest, there
would still be a question of fact asto whether there are reasonabl e alternative channels of communication.



permanently enjoined from enforcing these provisons. A hearing shall be set to determine OCA'’s

damages. IT IS SO ORDERED.

S/Dondd C. Nugent
Dondd C. Nugent
United States Didtrict Judge

Date May 20, 2003




